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A RoAdmAp foR ChAnge: InteRnAtIonAl 
StRAtegIeS foR ImpRovIng end-of-lIfe CARe

 Daphne Gilbert*

      International Perspectives on End-of-Life Law Reform, edited by Ben P. White 
and Lindy Wilmott, offers a unique perspective on the conversation around dig-
nity in death. Each of its twelve chapters focuses on the strategies that led to 
legal change in particular countries. While the chapters review current legisla-
tion, their unifying thread is a reflection on how reform happens. The collection 
achieves its aim of shedding light on “why some law reform efforts to change 
end-of-life law succeed and others fail”1 in a series of thoughtful accounts from 
Canada, the United States, Europe, the United Kingdom, and Australia.

      The book was born from a “Law Reform at End-of-Life Field” workshop 
in 2017. All but one of the chapters were critically discussed, becoming the 
case studies that form the heart of the collection. While most chapters detail 
an evolution in thinking around assisted dying, the collection also includes 
an examination of palliative care and the withdrawal or withholding of life-
sustaining treatment. These three areas make up what the editors define as 
end-of-life law, “which deals with decision-making leading up to death but 
does not include the law that operates after that time.”2 The editors note that 
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law reform is not a value-neutral concept as it carries “some positive endorse-
ment that the change to the law that has occurred represents progress.”3 Prog-
ress is a subjective concept: one person’s idea of progress – the legalization of 
assisted dying for example – can be another person’s slippery slope to murder.  

      The book is organized into three parts, featuring contributions from lead-
ing scholars and activists, many of whom were instrumental in achieving 
the reform they describe. The concluding chapter, authored by all contribu-
tors, offers a summary of the “roadmap” for reform.4 In this review, I will 
focus on four chapters that compellingly carry out the collection’s central 
thesis. I will end by summarizing the roadmap, though I cannot do better 
than the concluding chapter itself, “International Perspectives on Reforming 
End-of-Life Law.”5 I suspect this chapter will be required reading in health 
law, social justice, and litigation strategy courses.

I. CANADA

      The opening substantive chapter, “The Path from Rodriguez to Bill C-14 
and Beyond: Lessons about MAiD Law Reform from Canada,”6 perfectly 
captures the book’s central thesis by focusing on the legalization of medical 
assistance in dying (MAiD) in Canada by way of litigation strategy, consul-
tation, legislative drafting, staged reform, and the legislative versus judicial 
path.7 The chapter focuses on how Canada’s MAiD laws changed from Ro-
driguez v British Columbia (Attorney General)8 in 1993 to Bill C-14 in 2016.9 

3 Ibid at 11.

4 See generally Ben P White et al, “International Perspectives on Reforming 
End-of-Life Law” in White & Willmott, supra note 1, 250.

5 See ibid. 

6 See generally Jocelyn Downie & Kate Scallion, “The Path from Rodriquez 
to Bill C-14 and Beyond: Lessons about MAiD Law Reform in Canada” in 
White & Willmott, supra note 1, 17.

7 See ibid at 17.

8 [1993] 3 SCR 519 [Rodriguez].

9 See Bill C-14, An Act to amend the Criminal Code and to make related 
amendments to other Acts (medical assistance in dying), 1st Sess, 42nd Parl, 
2016 (received royal assent on 17 June 2016) [Bill C-14].
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In Rodriguez, the Supreme Court upheld the criminal prohibition against as-
sisted suicide by a 5-4 margin. Twenty-two years later, a unanimous Supreme 
Court struck down the prohibition in Carter v Canada (Attorney General),10 
leading to the government’s introduction of Bill C-14 to legalize MAiD in 
some circumstances. This chapter captures what changed, why and how.  

      Although the authors are not explicit on the “main” factor that drove the 
change in the law, their narrative makes it clear that the key developments were 
the change in the Court’s approach to section 7 of the Charter,11 and an in-
creasing sophistication in the use of social science evidence to support Charter 
violations. In section 7 cases following Rodriguez, the Court added two new 
principles of fundamental justice: overbreadth and gross disproportionality.12 
This evolution meant that arguments for the legalization of MAiD could rely on 
the newer case law. Developments in section 7 allowed litigators to present new 
arguments and evidence in Carter. Once the foundation of the law shifted, the 
field was open to change without asking the Court to fully reverse old precedent.  

      Similarly, MAiD supporters monitored international developments in 
assisted dying, mustering a crucial evidence brief to counter the myth that 
MAiD inevitably leads to involuntary assisted death and the abuse of vulner-
able individuals.13 Twenty-two years of legalized MAiD in other jurisdictions 
offered abundant proof that it could be managed ethically. Carter offered ad-
vocates an opportunity to showcase the legal persuasiveness of social science 
evidence. Using this evidence to support arguments that a criminal prohibi-
tion of MAiD was grossly disproportionate and overbroad perfectly captured 
the changes in section 7 jurisprudence and MAiD practice. The authors con-
clude that “the decision to litigate was only made when the conditions for 
these factors was favourable. The field-watchers identified these two critical 
developments and …  signalled when litigation had become viable.”14

10 2015 SCC 5 [Carter].

11 See Canadian Charter of Rights and Freedoms, s 7, Part I of the Constitution Act, 
1982, being Schedule B to the Canada Act 1982 (UK), 1982, c 11 (“[e]veryone 
has the right to life, liberty and security of the person and the right not to be de-
prived thereof except in accordance with the principles of fundamental justice”). 

12 See generally Canada (Attorney General) v Bedford, 2013 SCC 72; Canada 
(Attorney General) v PHS Community Services Society, 2011 SCC 44.

13 See Downie & Scallion, supra note 6 at 19.

14 Ibid.
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      While in my view these twin developments were the key to legalizing 
MAiD in Canada, the authors consider additional determinants. They assess 
the impact of consultation with stakeholders on public support of the law. 
The authors compare the consultation carried out in Québec, which changed 
its provincial laws on MAiD before Canada, with that by the federal govern-
ment after Carter. The authors conclude that the federal process’ deficiency 
and controversy led to further litigation.15 

      Another weakness in the federal government’s response to Carter was its 
drafting of Bill C-14. The new law required that natural death be “reasonably 
foreseeable,”16 a phrase not defined medically or in Bill C-14.17 The vague-
ness of this phrase prompted litigation that led to changes to the legislation. 
Bill C-7 removed the “reasonably foreseeable” requirement and introduced a 
“final consent waiver,” which allows MAiD without a patient’s final consent 
at the moment of assisted death if they were previously assessed to be able to 
consent.18 The authors emphasize that the government’s staged response to 
reforming MAiD after Carter allowed it to capture Canadian support while 
deferring issues on which there was less consensus. While this may have 
guaranteed greater acceptance of MAiD in Canada, litigation is costly and 
emotionally burdensome for the claimants on whom it falls. The most recent 
legislative process was both reactive in addressing a court decision and proac-
tive in responding to a public campaign for final consent waivers. The authors 
conclude by pondering whether the proactive reform will lead to better results.  

II. QUÉBEC

      In Chapter 8, Mona Gupta, a psychiatrist from Québec, contrasts the 
provincial and federal approach to MAiD following Carter. Her chapter, 
“The Medical Regulator as Law Reformer: Québec’s Act Respecting End-
of-Life Care” focuses on an actor that receives little attention in the ongoing 

15 See ibid at 23–26.

16 See Bill C-14, supra note 9, s 2(d).

17 See Downie & Scallion, supra note 6 at 24. 

18 See ibid at 37; Bill C-7, An Act to amend the Criminal Code (Medical Assis-
tance in Dying), 2nd Sess, 43rd Parl, 2016 (received royal assent on 17 March 
2021) [Bill C-7].  
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conversation around reform – the medical regulator.19 Québec notably al-
lowed MAiD before it was legalized federally through Carter and Bill C-14. 
Gupta notes that Québec developed its own regime by exercising its provin-
cial constitutional power over health. Despite Canadian division of powers 
granting federal authority over criminal law (MAiD remained criminalized 
even after Québec’s law came into force), “the federal government took no 
action to challenge Québec’s jurisdiction to pass its legislation.”20

      Gupta describes how the medical regulator, le Collège des Médecins de 
Québec (CMQ), was able to lead reform by virtue of its distinct role in Qué-
bec compared to other Canadian medical regulators. In Québec, the CMQ is 
designated to speak on behalf of the medical profession.21 The CMQ engages 
in surveillance of medical practice and establishes the standards it oversees.22 
In contrast, other provincial medical regulators in Canada rely on national 
standards and do not see themselves as advocacy bodies. Due to its unique 
role, the CMQ is the guardian of established medical practices and “actively 
[leads] the profession towards new practices in the public interest.”23

      The CMQ asked its working group on clinical ethics to develop ap-
proaches on the broad topic of “aggressive/over-treatment.”24 Among the 
issues was end-of-life care. Gupta notes that the involvement of ethicists in 
the discussion from the beginning was crucial. In her view, “[t]his enabled 
the regulator to sidestep the exceptionalism often associated with assisted 
dying, namely that assistance in dying is a complete rupture with existing 
medical practice.”25 The working group produced a report in 2009 and a 
month later, the Québec government created the Select Committee on the 
Question of Dying with Dignity.26 The Committee engaged in extensive 

19 See Mona Gupta, “The Medical Regulator as Law Reformer: Québec’s Act 
Respecting End-of-Life Care” in White and Willmott, supra note 1, 165 at 165.

20 Ibid at 166.

21 See “Collège’s mission” (last modified 5 February 2021), online: Collège 
Des Médecins du Québec <www.cmq.org/page/en/mission.aspx > [perma.cc/
R2DJ-3ED4]; Gupta, supra note 19 at 170.

22 See Gupta, supra note 19 at 171.

23 Ibid.

24 See ibid at 172.

25 Ibid at 176.

26 See ibid at 174.
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consultation over a four-year period, a fact that made Québec’s process 
outshine the federal one.27 The Committee held twenty-nine days of public 
consultation in eight cities, meeting with 239 people and organizations. The 
Committee also traveled to other jurisdictions where MAiD was permitted 
and took a “bottom-up” approach in relying on insights in clinical practice.28 
The extensive period of consultation undoubtedly allowed the issue to sim-
mer in the minds of Québec legislators and voters for long enough that the 
eventual legislation had broad support.

      Another interesting aspect to Québec’s process is the CMQ working 
group’s framing of MAiD as a “soin” – a therapeutic act.29 This allowed 
the Committee to frame MAiD as a traditional medical practice. This nar-
rative placed physicians as key actors in the civil society process that led to 
legislation. Thus, “the medical profession became more than a stakeholder 
in a process of law reform but a driver of reform itself, its work inciting and 
facilitating the legislative process for permitting this new medical act.”30 As 
in the state of Victoria, Australia (detailed below), consultation proceeded 
on the basis that MAiD should be legalized with the operative question be-
ing “how.” This proactive approach to legislation allowed for greater public 
acceptance than the reactive response to Carter in Canada. It also allowed 
the Committee and the government to control the narrative to a greater de-
gree. As in Victoria and Texas, opposing voices were forced to work for a 
best-case compromise, rather than dominating the conversation in favour of 
continuing to criminalize MAiD.  

III. VICTORIA, AUSTRALIA

      The Canadian and Québec experiences serve as an interesting com-
parison to the pathway to MAiD in the state of Victoria, Australia. Editors 
Lindy Willmott and Ben P. White offer their own contribution to the dis-
cussion in the chapter “The Challenging Path to Voluntary Assisted Dy-

27 See Downie & Scallion, supra note 6 at 31.

28 See ibid at 176.

29 See ibid at 173.

30 Ibid at 177.
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ing Law Reform in Australia: Victoria as a Successful Case Study.”31 They 
begin by distinguishing Victoria’s law reform process from Canada’s as 
“thorough, methodical, considered and included leadership from key influ-
ential individuals. The process was also very consultative and occurred over 
an extended period.”32 The authors observe that Victoria’s process was so 
elaborate, it may obviate the need for a similarly complex reform in other 
Australian states.33 Other jurisdictions may rely on the extensive research 
done in Victoria to achieve MAiD reform.

      The authors start by describing the momentum that began to build when 
Victorian Special Minister of State Gavin Jennings referred the topic of end-
of-life choices to the Legislative Council Standing Committee on Legal and 
Social Issues.34 The inquiry that followed was comprehensive and included 
research, submissions from 1037 individuals and organizations, widespread 
public hearings and site visits, and visits to four countries where MAiD was 
available.35 The committee’s final report made 49 recommendations with 
respect to the delivery of end-of-life care, the last of which was to legalize 
MAiD. Interestingly, the report did not significantly consider the pros and 
cons of MAiD offered by submissions of organizations and individuals, in-
stead focusing on the fact that change was needed.36 The authors conclude 
that due to this approach, “the arguments offered by organizations that are 
traditionally influential in the debate, such as religious and lobby groups, 
did not receive much traction.”37 It is worth considering whether minimiz-
ing the voices of those opposed to MAiD may have contributed to public 
acceptance of the eventual legislation. Similarly, in Québec, the role of ethi-
cists in framing and defining MAiD as a medical act allowed physicians and 
the medical regulator to become the key drivers for reform from the outset.

31 See generally Lindy Willmott & Ben P White, “The Challenging Path to 
Voluntary Assisted Dying Law Reform in Australia: Victoria as a Success-
ful Case Study” in White & Willmott, supra note 1, 84 [Willmont & White, 
“Reform in Australia”].

32  Ibid at 84.

33  See ibid at 112.

34 See ibid at 89.

35 See ibid at 90–91.

36 See ibid at 89–93.

37 Ibid at 93.
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      The report led to the creation of a “Ministerial Advisory Panel” with a 
narrow mandate to advise the government on “how a compassionate and safe 
legislative framework for voluntary assisted dying could be implemented.”38 
The panel’s work was highly consultative; fourteen forums and roundtables 
were conducted, and more than 300 stakeholders participated.39 In response 
to its discussion paper, the panel received 176 submissions. One main differ-
ence between the Canadian and Victorian approach to legalizing MAiD is 
the extensive consultations in the latter.40 The authors note that the two initial 
stages of review – the Parliamentary Committee and the Ministerial Advisory 
Panel – operated for two years, a period where voluntary assisted dying was  
“[normalized] as a possible policy option.”41 Furthermore, by the time the 
Ministerial Advisory Panel was assembled, it was tasked only with determin-
ing how to implement assisted dying and not whether it should be legalized.42

      One similarity between Canada and Victoria worth acknowledging is the no-
table role of specific individuals in the process. In Victoria, Premier Daniel An-
drews and media personality Andrew Denton both placed their personal capital 
behind efforts to reform the law.43 The committee and panel both heard personal 
stories of people who had experienced the death of someone close to them or 
were themselves terminally ill. In Canada, Sue Rodriguez’s failed attempt to 
overturn the ban on MAiD made national news as did her eventual clandestine 
assisted death.44 Joe Arvay, counsel to Gloria Taylor and Lee Carter, two Cana-
dian women with serious medical challenges seeking MAiD, also had a national 
profile and engaged in significant media.45 The Carter decision at the Supreme 

38 Austl, Commonwealth, Health and Human Services Department by Brian 
Owler et al, Ministerial Advisory Panel on Voluntary Assisted Dying: Final 
Report, (Melbourne: Victoria Government 2017) at 5.

39 See ibid at 95.

40 See ibid at 95.

41 Willmott & White, “Reform in Australia”, supra note 31 at 103.

42 See ibid.

43 See ibid at 109–110.

44 See generally Chris Wood, “The legacy of SUE RODRIGUEZ” (28 February 
1994), online: Maclean’s <archive.macleans.ca/article/1994/2/28/the-legacy-
of-sue-rodriguez> [perma.cc/HC2C-PG8H].

45 See generally Elizabeth Raymer, “Joseph Arvay remembered as champion of 
human and civil rights in Canada”, Canadian Lawyer Magazine (10 Decem-
ber 2020), online: <www.canadianlawyermag.com/news/general/joseph-
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Court of Canada was authored by “The Court,” a rare distinction reserved for 
situations where the justices wish to speak with a strong, united voice. The in-
volvement of key players in both Canada and Victoria helped to push law re-
form into the public eye and secure both sympathy and political support.

      Finally, in Canada and Victoria, the legislation adopted initially was very 
conservative. Canadian access to MAiD was eventually expanded by subse-
quent litigation. This has yet to occur in Victoria. Both countries continue to 
have laws with significant safeguards, including the requirement for two in-
dependent MAiD assessments by trained medical practitioners. One key dif-
ference between the two jurisdictions is that Victorian legislation includes a 
specific timeline for death (it must be predicted within 6 months or 12 months if 
the condition is neurodegenerative). In Canada, the first MAiD law required that 
death be “reasonably foreseeable,” a criterion later declared unconstitutional in 
a lower court decision, and later affirmed nation-wide in federal legislation.46

IV. TEXAS

      A fourth chapter in the collection particularly instructive on strategies for 
reform is “Extrajudicial Resolution of Medical Futility Disputes: Key Factors 
in Establishing and Dismantling the Texas Advance Directives Act” by Thad-
deus Mason Pope.47 This piece focuses on the dispute resolution mechanisms in 
the Texas Act to resolve end-of-life medical treatment disputes. Pope begins by 
discussing how the statute was initially enacted and how it is slowly being dis-
mantled. He argues that “[t]his inquiry is valuable, because it highlights lessons 
other jurisdictions considering law reform on end-of-life medical treatment.”48

arvay-remembered-as-champion-of-human-and-civil-rights-in-canada/336158 
> [perma.cc/W6A2-C9FN].

46 See generally Truchon v Canada (AG), 2019 QCCS 3792. See also Joan 
Bryden, “Senate passes Bill C-7 to expand access to medical assistance in dy-
ing” CBC News (17 March 2021), online: <www.cbc.ca/news/politics/senate-
passes-medical-assistance-dying-billc7-1.5954281> [perma.cc/VKS4-P62E].

47 See generally Thaddeus Mason Pope, “Extrajudicial Resolution of Medical 
Futility Disputes:  Key Factors in Establishing and Dismantling the Texas 
Advance Directives Act” in White & Willmott, supra note 1, 180.

48 Ibid at 180.
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      Pope describes three key features unique to the Texas Advance Directives Act 
(TADA). First, hospitals are expressly permitted to stop a disputed treatment if 
the patient cannot be transferred to a willing facility within 10 days.  Second, 
those involved have “safe harbour” legal immunity from any legal sanctions. 
Finally, the treating hospital’s decision is not appealable to any outside body. 
Its own review committee is the place of last resort for any questions.49  

      Pope elaborates on five factors that allowed this “controversial” bill to 
pass.50 Of the five factors, one in particular echoes a theme from the Qué-
bec and Victorian experiences in assisted dying law reform: “a particularly 
broad stakeholder consensus supported the legislation.”51 Pope describes a 
“remarkable collaborative” of advisors from many different perspectives 
including disability, right-to-life, and elder rights organizations, as well as 
medical and health care associations.52 Although Pope does not describe an 
extensive period of public consultation, he seemingly suggests that it was the 
heterogeneity of the Coalition formed in 1997 to propose reform that made 
legislators eager to pass the legislation it proposed as “it is relatively easy for 
elected representatives to vote for bills that have no opposition.”53 In Canada, 
MAiD legislation was forced onto the government’s agenda after a success-
ful challenge to criminal prohibitions. In Victoria, Québec, and Canada, the 
consultative process focused on how to legalize MAiD rather than whether 
it should be permitted.54 This minimized opportunities for opponents to gain 
much public traction and allowed for a narrative emphasizing the safeguards 
and conservatism of the proposed reform to develop. Similarly, in Texas, the 
Coalition that eventually succeeded in passing TADA was tasked with re-
sponding to concerns expressed by then Governor George W. Bush when he 
vetoed the first Act presented in 1997. He was concerned that TADA would 
encourage medical practitioners to participate in medically assisted deaths.55 
By the time he signed the legislation two years later in 1999, the Coalition 
had successfully brought on board groups from different backgrounds. This 

49 See ibid at 185–186.

50 See ibid at 186–193.

51 Ibid at 186.

52 See ibid at 187.

53 Ibid at 188.

54 See Willmott and White “Reform in Australia”, supra note 31 at 104; Downie 
& Scallion supra note 6 at 22.

55 See Pope supra note 47 at 187.
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period of normalizing TADA and focusing on the broad consensus around it 
reassured the Governor that MAiD was not on the horizon.

      Pope describes how TADA attracted vigorous opposition in the years 
after its passing.56 This is similar to the Canadian and Québécois experience 
where MAiD laws were soon amended by subsequent successful litigation. 
In Texas, multiple court challenges were instigated with two recent ones 
questioning its constitutionality.57 One case is ongoing: a challenge by the 
family of a young girl with complex medical needs and subject to a with-
drawal of treatment order under TADA.58 Pope acknowledges that there are 
procedural weaknesses in the legislation but concludes that challenges were 
unavoidable given the significant compromise required to gain support for 
the law. He concludes that the “messy process of give and take … meant 
that the bill was not expertly researched and edited to comport with consti-
tutional mandates. Yet, that compromise and consensus-building process 
was essential to get the bill passed.”59

      Similarly, in Canada, the Carter decision forced MAiD onto the govern-
ment’s agenda. The Conservative government under Prime Minister Harper 
failed to pass a law and eventually, the newly elected Liberal government 
under Prime Minister Trudeau had to ask the Court for additional time.60 
Perhaps this rush to pass the law contributed to the vagueness of some 
terms. This ambiguity led to clarifying constitutional challenges, which 
caused further confusion and angered those who felt should be eligible for 
MAiD but for the overly restrictive criteria. As in Texas, perhaps it was in-
evitable that an end-of-life law would be the subject of review and overhaul.  

      Pope summarizes the lessons from twenty years of experience with 
TADA by emphasizing key law reform strategies.61 Three of his suggestions 
are useful to compare with the Canadian, Québec, and Victorian experi-
ence. First, Pope suggests reformers should bury controversial provisions 

56 See ibid at 195–197.

57 See ibid; Kelly v Methodist Hosp, 2017 Tex Dist Lexis 25192 (Tex Dist Ct 2017); 
T.L. v Cook Children’s Medical Center, 607 SW (3d) 9 (App Ct 2020) [Cook]. 

58 See generally Cook, supra note 57.

59  Pope, supra note 47 at 198.

60  See Downie & Scallion, supra note 6 at 22.

61  See Pope, supra note 47 at 200–201.
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in much broader laws.62 While this risks incoherence in end-of-life law, it 
makes controversial aspects less visible and less likely to be attacked. This 
somewhat mirrors how Victoria and Québec minimized the voices of op-
ponents by framing reform as how rather than whether MAiD should be 
implemented. Second, Pope notes that the broad stakeholder consensus was 
key to success.63 In Victoria and Québec, extensive consultation at multiple 
levels and stages was crucial to achieving broad public support for the law. 
Third, Pope notes that TADA was made possible because some would-be 
opponents saw it as the best-case scenario.64 In Canada, Québec and Vic-
toria, initial MAiD laws were very conservative. Opponents could at least 
participate in advocating to make MAiD as difficult to access as possible.

V. THE ROADMAP

      These four chapters focusing on Canada, Québec, Victoria, and Tex-
as, provide useful comparative case studies of how end-of-life reform was 
achieved. Other chapters in the collection contain nuggets of important clues 
that are woven together in the masterful concluding piece titled, International 
Perspectives on Reforming End-of-Life Law (the roadmap chapter).65 All con-
tributors collaborate in this piece to examine the strengths and weaknesses of 
legislation, case law, and policy as a means to bring positive change in end-of-
life practices. They conclude that the key to any law reform is a process with a 
broad and inclusive consultation.66 As part of the consultative process, the use 
of experts is valuable to improve the law and lend credibility to the reform, 
evident in the relatively smooth path to MAiD in Victoria and Québec.

      The roadmap chapter emphasizes the importance of the reform process: 
“[W]ho initiates law reform, who manages the reform process, and who 
is responsible for making decisions about matters such as whether or not 
to reform and if so, what change to law should occur?”67 All four chapters 

62  See ibid at 200.

63  See ibid at 201.

64  See ibid.

65  See White et al, supra note 4 at 250.

66  See ibid at 256.

67  Ibid at 252.
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emphasized this point. As discussed above, reform was forced by a court 
decision in Canada. In Québec and Victoria, the legalization of MAiD was 
the result of a deliberative process, which framed MAiD as something that 
should happen. In Texas, the legislation was drafted in response to concerns 
expressed by the Governor that led opponents of the legislation to agree to 
what they assumed was a best-case compromise. These four jurisdictions 
highlight the strengths and weaknesses of control, agency, personality, and 
political reality in bringing about reform.  

      The authors also identify that although compromise may be the most 
effective way to achieve results, it inevitably leads to a narrower outcome.68 
This was certainly the case in Victoria, Québec, and Canada, though the 
implementation of MAiD in Canada and Québec has shown that incremen-
tal broadening of the law is possible through subsequent litigation or staged 
parliamentary reform. It will be interesting to revisit whether better legisla-
tion is derived from proactive processes as Canada embarks upon a parlia-
mentary review of its MAiD legislation.69 When MAiD was first allowed in 
2016, minors—those whose sole medical condition is a mental disorder and 
those who lose the capacity to consent due to their condition —were ineli-
gible. These issues are the subject of ongoing law reform efforts.70 While 
court challenges may force the federal government’s hand, it is currently 
relying on a process similar to that in Québec and Victoria: consultation 
with experts and the general public, working groups, and international com-
parative experiences. Reformers in Canada stand to benefit from reading 
this collection, especially the roadmap chapter. They could well be the first 
to consciously implement the thus far successful strategies.

      The authors of the roadmap chapter cite environmental factors conducive 
to law reform, including the participation of key individuals and organiza-
tions, a new legal environment (as seen in Canada’s development of section 

68  See ibid at 260.

69  See generally House of Commons & Senate, Special Joint Committee on 
Medical Assistance in Dying, Medical assistance in dying and mental disor-
der as the sole underlying condition: an interim report (June 2022) (Chair: 
Marc Garneau & Yonah Martin). 

70  See “Parliamentary Review: Everything you need to know about the Parlia-
mentary Review of Canada’s medical assistance in dying legislation”, online: 
Dying With Dignity Canada <www.dyingwithdignity.ca/advocacy/parliamenta-
ry-review/> [perma.cc/T7Q8-4PSJ].



McGill Journal of law and HealtH

revue de droit et santé de McGill

132 Vol. 15
No. 1

7 jurisprudence), and a greater reliance on evidence.71 Notably, they describe 
the “shrinking battlefield:” “[b]ecause there is evidence that assisted dying 
regimes can operate safely and effectively, arguments against reform which 
make claims about risks to the vulnerable should not be hard to sustain.”72 
This is evocative of the Victorian process as a model easily adapted by other 
Australian states, given the successful process used in that jurisdiction.73  

      A crucial factor acknowledged in the roadmap chapter is the philosophy 
of the governing political party. The authors note that historically, socially 
progressive parties are more successful at law reform than “conservative or 
religiously aligned parties.”74 In democracies like Canada, Australia, and 
the United States, the direct connection between conservative politicians 
and parties and religion is minimized. However, religious groups undoubt-
edly find greater support in parties on the right side of the political spec-
trum.75 In these three countries, those on the right did not lead the charge for 
end-of-life reform. Minimizing the impact of religious voices in the reform 
process took different paths but was ultimately successful in each jurisdic-
tion. In Victoria and Québec, the reform process was established from the 
outset as one that would legalize MAiD, so opposing voices could not gain 
traction. In Canada, the Carter decision made criminal prohibition of MAiD 
unconstitutional, forcing religious groups to confront the fact that the legal 
landscape required a MAiD regime. In Texas, the right to life organizations 
thought they had secured a victory in requiring a “treat till transfer” provi-
sion in the legislation.76 This provision guaranteed that hospitals could not 
immediately stop treatment over family objections, as families were given 
ten days to arrange a transfer to a hospital that would continue treatment.77 
In practice, it was very difficult to find a hospital that would accept transfers 
and hospital ethics committees had little power over physicians and hospital 
administrators. Their initial support of TADA changed to opposition, but 
the right to life position now fights a legislated status quo.  

71  See White et al, supra note 4 at 264.

72  Ibid at 263.

73  See Willmott & White, “Reform in Australia”, supra note 31 at 112.

74  White et al, supra note 4 at 266.

75  See ibid.

76  See Pope, supra note 47 at 189–192.

77  See ibid at 189.
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      The roadmap chapter authors conclude that the ten case studies in this 
volume collectively demonstrate that end-of-life law reform is hard.78 They 
also affirm that the global environment is increasingly conducive to reform 
in large part because of a “growing recognition of patient autonomy.”79 To 
return to the caveat offered at the beginning of the volume, reform is a 
value-laden concept. This volume takes the position that end-of-life care 
should be a key political priority. Ensuring a dignified death for everyone 
is a socially progressive goal and one that is worth the hard work it takes to 
achieve. This collection of chapters offers an excellent roadmap for success.

78  See White et al, supra note 4 at 273.

79  Ibid at 273–74.


