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La génétique et la génomique jouent un rôle 
de plus en plus important dans le système de 
santé. Grâce à leur formation spécialisée en 
génétique médicale et en conseil, les con-
seillers en génétique en sont venus à occuper 
des rôles plus importants dans la prestation 
des services de santé. Malgré ces avancées 
importantes, la majorité des provinces cana-
diennes n'ont pas encore reconnu légalement 
les conseillers en génétique. À ce jour, le 
Manitoba est la seule province canadienne 
à reconnaître légalement les conseillers en 
génétique par délégation des médecins. Par 
conséquent, la majorité des conseillers en 
génétique au Canada ne sont pas régis par de 
la législation garantissant la prestation sûre 
et compétente de leurs services au public. 
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Genetics and genomics are playing increas-
ingly important roles in the Canadian health 
care system. With their specialized train-
ing in medical genetics and counselling, 
genetic counsellors have come to occupy 
more comprehensive roles in the provision 
of health care services. Despite these im-
portant advances, the majority of Canadian 
provinces have yet to legally recognize ge-
netic counsellors. To date, Manitoba is the 
only province to legally recognize genetic 
counsellors through delegation from physi-
cians. Consequently, the majority of genetic 
counsellors in Canada are not governed by 
legislation that ensures the safe and compe-
tent provision of their services to the pub-
lic. This lack of legal recognition presents 
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Cette absence de reconnaissance juridique 
pose plusieurs problèmes, car les conseill-
ers en génétique exercent régulièrement des 
activités de soins qui exposent le public à 
des risques de préjudice. Cet article plaide 
en faveur de la reconnaissance juridique des 
conseillers génétiques au Canada. Il explore 
les implications de l’absence de reconnais-
sance légale et propose trois modèles de 
reconnaissance légale en utilisant une ana-
lyse comparative de la législation profes-
sionnelle dans les provinces de l'Ontario, 
de la Colombie-Britannique et du Québec : 
la constitution d'un ordre professionnel (1);  
l'inclusion dans un ordre professionnel (2); 
et la délégation (3).  Les auteurs explorent 
les avantages et les inconvénients de chaque 
modèle et concluent, sur la base d'une éva-
luation comparative de ces modèles, que la 
constitution d'un ordre professionnel est le 
modèle dans lequel les avantages l'emportent 
le plus sur les inconvénients.

several issues, as genetic counsellors are 
routinely involved in patient care activities 
that expose the public to risk of harm. This 
article argues for the legal recognition of 
genetic counsellors in Canada. It explores 
the implications of the lack of legal recog-
nition and proposes three models of legal 
recognition using a comparative analysis 
of professional legislation in the provinces 
of Ontario, British Columbia, and Québec: 
(1) the constitution of a professional order; 
(2) inclusion in a professional order; and (3) 
delegation. The authors explore the advan-
tages and disadvantages of each model and 
conclude, based on a comparative assess-
ment of these models, that the constitution 
of a professional order is the model in which 
the advantages most outweigh the disadvan-
tages.  
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introduction

7KH�UROH�RI�JHQHWLFV�DQG�JHQRPLFV�LQ�KHDOWK�FDUH�KDV�LQFUHDVHG�VLJQL¿-
cantly in recent decades.1 Increased knowledge of genetic contributions to 
disease, the development of genetic tests, and the discovery of new variants 
have greatly impacted the provision of clinical genetics services.2 Genet-
ics and genomics are playing an ever more important role both in primary 
health care and in medical specialties.3 As a result of these developments, 
various health care practitioners are being tasked with conducting more 
complex genetic tests, interpreting results, and counselling patients.4 Ge-
netic counsellors, with their specialized training in medical genetics and 
counselling, have come to play more comprehensive and important roles in 
the health care system.

*HQHWLF�FRXQVHOOLQJ�LV�GH¿QHG�DV�³WKH�SURFHVV�RI�KHOSLQJ�SHRSOH�XQGHU-
stand and adapt to the medical, psychological, and familial implications of 
genetic contributions to disease.”5 This process includes assessing the oc-

1 See Muin J Khoury et al, “From Public Health Genomics to Precision Pub-
lic Health: A 20-Year Journey” (2018) 20:6 Genet Med 574 at 574; Alessia 
Tognetto et al, “Core Competencies in Genetics for Healthcare Professionals: 
Results from a Literature Review and a Delphi Method” (2019) 19:19 BMC 
Med Educ 1 at 1. 

2 See Milena Paneque et al, “Complementarity Between Medical Geneticists and 
Genetic Counsellors: Its Added Value in Genetic Services in Europe” (2017) 
�����(XU�-�+XP�*HQHW�����DW������0D¶Q�+�=DZDWL��³/HV�FRQVHLOOHUV�HQ�Jp-
QpWLTXH�HW� OHV�SURIHVVLRQV�PpGLFDOHV�HW� LQ¿UPLqUHV�DX�4XpEHF��GHV�IURQWLqUHV�
EURXLOOpHV"´������������0F*LOO�-/�	�+HDOWK�����DW�����>=DZDWL��³)URQWLqUHV�
brouillées”].

3 See Heidi L Rehm, “Evolving Health Care Through Personal Genomics” 
(2017) 18:4 Nat Rev Genet 259 at 259; Milena Paneque et al, “Implementing 
Genetic Education in Primary Care: The Gen-Equip Programme” (2017) 8:2 J 
Community Genet 147 at 147.

4 See Andrea L Shugar et al, “Risk for Patient Harm in Canadian Genetic Coun-
seling Practice: It’s Time to Consider Regulation” (2017) 26:1 J Genet Couns 
93 at 94. 

5 5REHUW�5HVWD�HW�DO��³$�1HZ�'H¿QLWLRQ�RI�*HQHWLF�&RXQVHOLQJ��1DWLRQDO�6RFLHW\�
of Genetic Counselors’ Task Force Report” (2006) 15:2 J Genet Couns 77 at 
79. See also Kelly E Ormond, “From Genetic Counseling to ‘Genomic Coun-
seling’”(2013) 1:4 Mol Genet Genomic Med 189 at 189; Shugar et al, supra 
note 4 at 93; Heather Skirton et al, “The Role of the Genetic Counsellor: A 
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currence or recurrence of a genetic disease or disorder by interpreting fam-
ily history, educating patients about inheritance, disease management and 
prevention, and “counseling to promote informed choices and adaptation.”6 
Genetic counselling was founded as an independent occupation in 1969 
ZLWK�WKH�LPSOHPHQWDWLRQ�RI�WKH�¿UVW�PDVWHU¶V�OHYHO�WUDLQLQJ�SURJUDP�DW�6DUDK�
Lawrence College in Bronxville, New York.7 Since then, genetic counsel-
ling has rapidly grown as an independent occupation worldwide.8 Though 
traditionally genetic counsellors have worked primarily in medical genet-
ics clinics under the supervision of medical geneticists, genetic counsel-
lors have become increasingly autonomous as genetics services continue 
to proliferate.9 Moreover, genetic counsellors have extended their practice 
outside the bounds of traditional genetic counselling practice, working in 
non-genetic clinical settings, laboratories, public health, and research.10 

Despite these advances, most countries have not legally recognized ge-
netic counselling as an independent occupation or profession. In this article, 
we use the term “legal recognition” to denote the regulation of an occupa-
WLRQ�WKURXJK�OHJLVODWLRQ��,Q�������0DQLWRED�EHFDPH�WKH�¿UVW�&DQDGLDQ�SURY-
ince to legally recognize genetic counsellors in the College of Physicians 
and Surgeons of Manitoba General Regulation. This regulation allowed 
physicians to delegate the act of communicating a diagnosis relating to a 
genetic disease or disorder to genetic counsellors under certain conditions.11 
However, to date, Manitoba remains the only province in Canada to grant 
genetic counsellors legal recognition. Thus, despite their more widespread 

Systematic Review of Research Evidence” (2015) 23:4 Eur J Hum Genet 452 
at 452. 

6 Resta et al, supra note 5 at 79.

7 See Alexandra Minna Stern, “A Quiet Revolution: The Birth of the Genetic 
Counselor at Sarah Lawrence College, 1969” (2009) 18:1 J Genet Couns 1 at 1.

8 See Bonnie J Baty, “Genetic Counseling: Growth of the Profession and the 
Professional” (2018) 178:1 Am J Med Genet C Semin Med Genet 54 at 58.

9 See Shugar et al, supra note 4 at 93–94. 

10 See ibid DW�����6HH�DOVR�6XVDQ�&KULVWLDQ�HW�DO��³'H¿QLQJ�WKH�5ROH�RI�/DERUDWRU\�
Genetic Counsellor” (2012) 21:4 J Genet Couns 605 at 605; Lindsey Waltman 
HW�DO��³)XUWKHU�'H¿QLQJ�WKH�5ROH�RI�WKH�/DERUDWRU\�*HQHWLF�&RXQVHORU´��������
25:4 J Genet Couns 786 at 788. 

11 See College of Physicians and Surgeons of Manitoba General Regulation, Man 
Reg 163/2018, s 5.15(5) [Manitoba General Regulation].
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role in the health care system, genetic counsellors in most Canadian prov-
inces are not governed by legislation that ensures the safe and competent 
provision of their services in the interest of public protection.  

In this article, we will explore the implications of this lack of legal 
recognition and suggest legislative solutions by exploring the models of 
legislative regulation available under Canadian law. In some cases, legal 
recognition may imply the “professionalization” of an occupation. In other 
cases, it will imply regulation of certain aspects of the practice of an occupa-
tion. In the former case, the term “profession” will be used, and in the latter 
case we will employ the more general term “occupation”. This distinction 
has also been made in the literature.12 Professions have traditionally been 
distinguished from occupations by their level of knowledge, expertise, and 
autonomy.13  We argue that genetic counsellors should be legally recognized 
across Canada. Given that genetic counsellors routinely provide services to 
patients that involve a risk of harm, the need to consider legal recognition 
is timely.  

Our argument will be presented in four parts. In Part I we will examine 
the current status of genetic counselling in Canada, including its lack of 
legal recognition in the majority of provinces and its current organization 
by the Canadian Association of Genetic Counsellors (CAGC). Part II will 
outline the implications of this lack of legal recognition – both for the public 
and genetic counsellors – with particular focus on increasing professional 
autonomy and expanding areas of practice. In Part III, in order to identify 
models of legal recognition available in Canada as legislative solutions to 
these issues, we will conduct a comparative analysis of the professional 

12 See Vincent J Connelly & Michael S Rosenberg, “Special Education Teach-
ing as a Profession: Lessons Learned From Occupations That Have Achieved 
Full Professional Standing” (2009) 32:3 Teacher Education & Special Educa-
tion 201 at 202; Patrick B Forsyth & Thomas J Danisiewicz, “Toward a The-
ory of Professionalization” (1985) 12:1 Work & Occupations 59 at 59; Eric 
Hoyle, “The Professionalization of Teachers: A Paradox” (1982) 30:2 British J 
Educational Studies 161 at 161; Merrilee Rasmussen, “Umbrella Professions 
Legislation: A ‘Made in Saskatchewan’ Approach” (2010) 73:2 Sask L Rev 
����DW������0LNH�6DNV��³'H¿QLQJ�D�3URIHVVLRQ��7KH�5ROH�RI�.QRZOHGJH�DQG�
Expertise” (2012) 2:1 Professions & Professionalism 1 at 2; Sandy Welsh et 
al, “Moving Forward? Complementary and Alternative Practitioners Seeking 
Self-Regulation” (2004) 26:2 Sociol Health Illn 216 at 217.

13 See Connelly & Rosenberg, supra note 12 at 202; Welsh et al, supra note 12 at 
217.
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legislation in force in the provinces of Ontario, British Columbia (both 
common law jurisdictions) and Québec (a civil law jurisdiction). This will 
include a discussion of the advantages and disadvantages of each model. 
Finally, Part IV will conclude with an assessment of which model is most 
advantageous.

Despite the growing importance of genetic counsellors, there is a pau-
city of literature concerning the legal recognition of genetic counsellors in 
Canada. The few existing publications have been limited to analyses of the 
legal recognition of genetic counsellors within the provinces of Québec and 
Ontario.14 In addition to building upon these analyses, we hope this article 
serves to broaden the discourse on the legal recognition of genetic counsel-
lors across Canada. 

i. current situation in canada

The regulation of professions in Canada falls under provincial jurisdic-
tion.15 To date, Manitoba is the only province in Canada to legally recognize 
genetic counsellors through delegation of the act of communicating a di-
agnosis relating to a genetic disease or disorder from physicians to genetic 
counsellors.16  

The Canadian Association of Genetic Counsellors (CAGC) is currently 
the only regulatory body for genetic counsellors in Canada. The CAGC was 
founded in 1987 with the goal of “promoting high standards of practice, fa-
cilitating and supporting professional growth and increasing public aware-
ness of the genetic counselling profession in Canada.”17 Individuals who 
have completed a master’s program in genetic counselling accredited by 
the American Board of Genetic Counseling (ABGC) or the Accreditation 
Council for Genetic Counseling (ACGC), and who have passed the CAGC 

14 See generally Shugar et al, supra QRWH����=DZDWL��³)URQWLqUHV�EURXLOOpHV´��supra 
note 2.  

15 See &RQVWLWXWLRQ�$FW�������(UK), 30 & 31 Vict, c 3, s 92(13). See also Law 
Society of British Columbia v Mangat, 2001 SCC 67 at para 40.

16 See Manitoba General Regulation, supra note 11, s 5.15(5)(a).

17 “What is the CAGC Canadian Association of Genetic Counsellors?” (4 Octo-
ber 2019), online: Canadian Association of Genetic Counsellors <www.cagc-
DFFJ�FD�LQGH[�SKS"SDJH ���	LG !�>SHUPD�FF�*��-�:+��@��
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&HUWL¿FDWLRQ�([DPLQDWLRQ�PD\� DSSO\� IRU� FHUWL¿FDWLRQ�18 Alternative path-
ZD\V�WR�FHUWL¿FDWLRQ�DUH�DYDLODEOH�IRU�JUDGXDWHV�RI�QRQ�DFFUHGLWHG�PDVWHU¶V�
programs.19�&HUWL¿FDWLRQ�ODVWV�IRU�D�SHULRG�RI����\HDUV��$IWHU�WKLV�WLPH��JH-
QHWLF�FRXQVHOORUV�PD\�EHFRPH�UHFHUWL¿HG�HLWKHU�WKURXJK�UH�H[DPLQDWLRQ�RU�
through accumulation of a combination of continuing practice credits and 
continuing education credits.20� &HUWL¿HG� JHQHWLF� FRXQVHOORUV�PD\� XVH� WKH�
WLWOH�³&DQDGLDQ�&HUWL¿HG�*HQHWLF�&RXQVHOORU´�RU�³&&*&´�21 

The CAGC has adopted a role similar to that undertaken by genetic 
counselling associations in other jurisdictions, such as the American Board 
of Genetic Counseling (ABGC), the European Board of Medical Genetics 
(EBMG), the Genetic Counsellor Registration Board (GCRB) in the United 
Kingdom, and the Human Genetics Society of Australasia (HGSA).22 Most 
&DQDGLDQ�HPSOR\HUV�RI�JHQHWLF�FRXQVHOORUV�UHTXLUH�FHUWL¿FDWLRQ�IURP�HLWKHU�
the CAGC or the ABGC.23�:KLOH�$%*&�FHUWL¿FDWLRQ�LV�UHFRJQL]HG�E\�&D-
nadian employers and Canadian genetic counsellor graduates are eligible to 
VLW�IRU�$%*&�FHUWL¿FDWLRQ�H[DPLQDWLRQV�24�&$*&�FHUWL¿FDWLRQ�LV�QRW�UHFRJ-
nized in the United States.25 The CAGC has adopted a code of ethics, a code 
of conduct, practice-based and knowledge-based competencies, and posi-

18 6HH�³&$*&�&HUWL¿FDWLRQ�%RDUG�&HUWL¿FDWLRQ�+DQGERRN´��'HFHPEHU�������DW�
2, online (pdf): Canadian Association of Genetic Counsellors <www.cagc-ac-
FJ�FD�GRF��������&HUWL¿FDWLRQ���+DQGERRN���(1���'HF����������
Y��SGI!�>SHUPD�FF�.+�/�7��5 ]. 

19 See ibid. 

20 6HH�³5HFHUWL¿FDWLRQ´����2FWREHU��������RQOLQH��Canadian Association of Ge-
netic Counsellors �ZZZ�FDJF�DFFJ�FD�"SDJH ���!�>SHUPD�FF�)�;��1;��@��

21 6HH�³&DQDGLDQ�&HUWL¿HG�*HQHWLF�&RXQVHOORUV��4XDOL¿HG�DQG�&RPSHWHQW�*H-
netic Counselling Service Providers” (21 May 2020) at 2, online (pdf): Cana-
dian Association of Genetic Counsellors <www.cagc-accg.ca/doc/CCGC%20
)O\HU���),1$/�������(QJOLVK�SGI!�>SHUPD�FF�:�:��(+(�@�

22 See Kelly E Ormond et al, “Genetic Counseling Globally: Where Are We 
Now?” (2018) 178:1 Am J Med Genet C Semi Med Genet 98 at 101.

23 See MaryAnn Abacan et al, “The Global State of the Genetic Counseling Pro-
fession” (2019) 27:2 Eur J Hum Genet 183 at 186.

24 See ibid.

25 See “ABGC Recognition of CCGC” (2 August 2019), online: Canadian As-
sociation of Genetic Counsellors �ZZZ�FDJF�DFFJ�FD�"SDJH ���!� >SHUPD�
cc/5DSV-CHRQ]. 
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tion statements to regulate the practice of genetic counselling in Canada.26 
,Q�DGGLWLRQ��WKH�&$*&�PDLQWDLQV�D�UHJLVWHU�RI�FHUWL¿HG�JHQHWLF�FRXQVHOORUV�27 
This list is accessible to the public so that patients may verify if a genetic 
FRXQVHOORU�KDV�PHW� WKH�VWDQGDUGV� UHTXLUHG�E\� WKH�&$*&�IRU�FHUWL¿FDWLRQ��
Presently, there are an estimated 350 genetic counsellors across Canada, of 
which an estimated 270 are actively practicing.28 Five Canadian universities 
offer master’s training programs in genetic counselling.29 

Despite its role in setting standards to regulate genetic counselling in 
Canada, the CAGC is not a government agency. Though employers of ge-
QHWLF�FRXQVHOORUV�JHQHUDOO\�UHTXLUH�FHUWL¿FDWLRQ��DEVHQW�0DQLWRED��WKHUH�LV�QR�
OHJDO�UHTXLUHPHQW�WR�EHFRPH�FHUWL¿HG�WR�SUDFWLFH�JHQHWLF�FRXQVHOOLQJ�RU�XVH�
the title of genetic counsellor.30 As a result, it is currently possible in Canada 
for individuals to practise genetic counselling, or to hold themselves out as 
genetic counsellors, without the required competencies or proper training in 
WKH�¿HOG��7KLV�UDLVHV�FHUWDLQ�LVVXHV��

ii. iMplications of lack of leGal recoGnition

 Genetic counsellors are currently not required by law to demonstrate 
that they have the required competencies to practice genetic counselling. It 
LV� WKHUHIRUH� SRVVLEOH� IRU� XQTXDOL¿HG� DQG� LQDGHTXDWHO\� WUDLQHG� LQGLYLGXDOV�
to offer genetic counselling services to the public. This is not to say that 
Canadian law does not provide remedies for the incompetent provision of 

26 See “List of Publications” (last visited 8 October 2019), online: Canadian Asso-
ciation of Genetic Counsellors �ZZZ�FDJF�DFFJ�FD�LQGH[�SKS"SDJH ���	LG!�
>SHUPD�FF���&=�(.�'@��

27 6HH�³&DQDGLDQ�&HUWL¿HG�*HQHWLF�&RXQVHOORUV´��ODVW�PRGL¿HG�0DUFK��������RQ-
line (pdf): Canadian Association of Genetic Counsellors <www.cagc-accg.ca/
GRF��������&HUWL¿HG���*&V�SGI!�>SHUPD�FF�78�4��<17@��

28 See Abacan et al, supra note 23 at 186.

29 See “Genetic Counselling Training Programs” (last visited October 8, 2019), 
online: Canadian Association of Genetic Counsellors <www.cagc-accg.ca/in-
GH[�SKS"SDJH ���!�>SHUPD�FF�7'����/�7@��

30 See Shugar et al, supra note 4 at 93–94. Under the Manitoba General Regu-
lation, supra note 11, s 5.15(5)(a), a genetic counsellor to whom a physician 
delegates the act of communicating a diagnosis of a genetic disease or disorder 
PXVW�EH�FHUWL¿HG�E\�WKH�&$*&�RU�$%*&��
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genetic counselling services to the public. In Québec, for instance, genetic 
counsellors are subject to the contractual regime of the Civil Code of Qué-
bec as providers of services.31 Consumer protection law may also play a 
role in regulating the quality and competency of the provision of services of 
genetic counsellors to the public. However, the potential risks of harm that 
the improper provision of genetic counselling services engenders require 
a greater level of protection.32 Stricter regulation of the practice of genetic 
counselling through legal recognition is therefore required to address these 
potential risks. 

These potential risks are further compounded as the importance of ge-
netics and genomics within health care has grown in recent decades, with 
genetic counsellors taking on the tasks of interpreting complex genomic 
data, counselling patients on serious health issues, and providing patients 
with health management strategies.33 Moreover, several authors have noted 
WKDW�WKH�IXWXUH�VXSSO\�RI�WUDLQHG�JHQHWLF�FRXQVHOORUV�ZLOO�EH�LQVXI¿FLHQW�WR�
meet the demand for genetic counselling services.34 This further accentuates 
the risk that improperly trained individuals may practice genetic counselling 
and expose the public to harm. Indeed, the U.S. National Institute of Health’s 
All of Us precision medicine cohort study, which is gathering data from 
over one million participants in the United States, has outsourced genetic 
counselling services to Color, a counselling company based in California.35 
Counsellors will be available to participants by telephone to provide infor-
PDWLRQ�RQ�KRZ�UHVHDUFK�¿QGLQJV�FRXOG�LPSDFW�WKHLU�KHDOWK�FDUH�36 Without 
the regulatory measures legal recognition affords, the improper provision 
of genetic counselling services poses serious risks of harm to the public. 
These risks include incorrect genetic test interpretation, inaccurate risk as-

31 6HH�0D¶Q�+� =DZDWL�� ³&KDSLWUH� �� ±� eOpPHQWV� GH� OD� UHVSRQVDELOLWp� FLYLOH� GX�
conseiller en génétique au Québec” in Anne Marie Savard & Mélanie Bou-
rassa Forcier, eds, Droit et politiques de la santé, 2nd ed (Québec: LexisNexis 
&DQDGD����������DW��±���>=DZDWL��³5HVSRQVDELOLWp�FLYLOH´@�

32 See ibid at 8–76. 

33 See Shugar et al, supra note 4 at 94.

34 See ibid.

35 See “News at a Glance” (2019) 365:6456 Science 844 at 844.

36 See ibid.
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sessment, psychological harm, and cases of wrongful births.37 The improper 
provision of genetic counselling services could prompt erroneous decision 
making by patients, leading to potentially severe health consequences to 
patients and family members. 

Moreover, without legal recognition, genetic counsellors are not sub-
ject to mandatory disciplinary measures or professional inspection outside 
of those implemented in a particular workplace. While the CAGC aims to 
HQVXUH�KLJK�OHYHOV�RI�FRPSHWHQF\�DPRQJ�FHUWL¿HG�JHQHWLF�FRXQVHOORUV��QD-
WLRQDO�FHUWL¿FDWLRQ�LV�LQVXI¿FLHQW�WR�SURWHFW�WKH�SXEOLF�IURP�KDUP�FRQVLGHU-
ing the potential risks improper genetic counselling may entail.38 Neither 
the CAGC’s Code of Ethics nor its Code of Conduct provide for any conse-
quences for the violation of their respective provisions. Given the expand-
ing role of genetic counsellors in the health care system and the associated 
risks of public harm, mandatory disciplinary measures are required to hold 
genetic counsellors accountable for faulty or negligent provision of servic-
es.39

Furthermore, absent legal recognition, there is no uniformity or consis-
tency in genetic counselling practice within a given jurisdiction. While nu-
PHURXV�RUJDQL]DWLRQV�KDYH�SURSRVHG�GH¿QLWLRQV�RI�JHQHWLF�FRXQVHOORUV�DQG�
of genetic counselling, and while there is some consensus on what genetic 
FRXQVHOOLQJ�SUDFWLFH�HQWDLOV�� WKH� ODFN�RI�D� OHJDOO\�GH¿QHG�DUHD�RI�SUDFWLFH�
leaves the door open for genetic counsellors to perform, or claim to per-
IRUP��D�ZLGH�YDULHW\�RI�DFWV��)RU�LQVWDQFH��WKH�&$*&�GH¿QHV�JHQHWLF�FRXQ-
sellors as “health professionals with specialized training and experience in 
the areas of medical genetics and counselling” who provide “individuals 
and families with information on the nature, inheritance, and implications 
of genetic disorders to help them make informed medical and personal 

37 See Shugar et al, supra note 4 DW����������=DZDWL��³5HVSRQVDELOLWp�FLYLOH´��su-
pra note 31, at 8–69. 

38 6HH�=DZDWL��³5HVSRQVDELOLWp�FLYLOH´��supra note 31 at 8–30.

39 See ibid; “Code of Ethics for Canadian Genetic Counsellors” (2006), online 
(pdf): Canadian Association of Genetic Counsellors <https://www.cagc-accg.
FD�GRF�FRGH���RI���HWKLFV���H��������SGI!� “Code of Professional Con-
GXFW´��ODVW�PRGL¿HG���6HSWHPEHU��������RQOLQH��SGI���Canadian Association 
of Genetic Counsellors <https://www.cagc-accg.ca/doc/CAGC%20Code%20
RI���&RQGXFW���IRU���0HPEHU���5HYLHZ�SGI!��
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decisions.”40 The Public Health Agency of Canada refers to genetic coun-
sellors as health professionals “with specialized training in medical genet-
ics and counselling”.41�7KHVH�GH¿QLWLRQV�DSSHDU�WR�LPSO\�SURIHVVLRQDO�VWDWXV�
for genetic counsellors, which, as noted, is not the case in any Canadian 
province. Conversely, the Ministère de la Santé et des Services sociaux of 
4XpEHF�HPSOR\V�WKH�PRUH�JHQHULF�WHUP�³LQGLYLGXDOV´�ZKHQ�GH¿QLQJ�JHQHWLF�
counsellors and states that they coordinate diagnostic procedures, analyze 
patients’ genetic conditions, and formulate plans of action.42�:H�¿QG� WKDW�
WKHVH�GH¿QLWLRQV�GHVFULEH�JHQHWLF�FRXQVHOOLQJ�YHU\�EURDGO\�DQG��KHQFH��DS-
SHDU�WR�JUDQW�D�FHUWDLQ�GHJUHH�RI�ÀH[LELOLW\�WR�WKH�UROH�RI�WKH�JHQHWLF�FRXQVHO-
lor within the health care system. 

:H�¿QG�WKLV�ÀH[LELOLW\�WR�EH�HVSHFLDOO\�SUREOHPDWLF�JLYHQ�WKDW�JHQHWLF�
counsellors work in a diverse range of work environments, from genetic 
clinical settings to non-clinical settings, such as in academia and labora-
tories.43 In some instances, genetic counsellors will work in environments 
where they are the only individuals with a background in genetics, thereby 
increasing reliance on their clinical judgment and decision-making capaci-
ties.44�7KLV�VLJQL¿FDQW�YDULDELOLW\� LQ�JHQHWLF�FRXQVHOOLQJ�SUDFWLFH�KDV�EHHQ�
noted in the literature.45 Legal recognition could provide for greater consis-
tency and clarity in the types of services genetic counsellors may offer to 
the public within a given jurisdiction. Moreover, greater clarity would help 
genetic counsellors better inform their patients and educate the public about 

40 “What is a Genetic Counsellor?” (last visited 4 October 2019), online: Ca-
nadian Association of Genetic Counsellors <www.cagc-accg.ca/index.
SKS"SDJH ���!�>SHUPD�FF�-=9���.<+@��

41 *RYHUQPHQW� RI� &DQDGD�� ³*HQHWLF� FRXQVHOOLQJ´� �ODVW� PRGL¿HG� �� )HEUXDU\�
2013), online: Public Health Agency of Canada <www.canada.ca/en/public-
KHDOWK�VHUYLFHV�IHUWLOLW\�JHQHWLF�FRXQVHOOLQJ�KWP!�>SHUPD�FF�.<�$�+5�*@��

42 See Ministère de la santé et des services sociaux, “Nomenclature des titres 
d’emploi, des libellés, des taux et des échelles de salaire du réseau de la santé et 
des services sociaux: à partir du 1er avril 2012” (10 July 2016) at II.15, online 
(pdf): Fédération de la santé et des services sociaux <fsss.qc.ca/download/
QHJRBSXEOLF�QRPHQFODWXUH�1RPHQFODWXUHB9���������SGI!�>SHUPD�FF�&��+�
BJQH]. 

43 See Baty, supra note 8 at 56; Christian et al, supra note 10 at 605; Shugar et al, 
supra note 4 at 94.

44 See Shugar et al, supra note 4 at 95.

45 See Resta et al, supra note 5 at 79; Shugar et al, supra note 4 at 98. 
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what they can and cannot do. 

In addition, the lack of clear delineation of the tasks genetic counsel-
lors may perform means that counsellors may potentially encroach upon 
activities reserved by law to other health care providers within a given juris-
diction. This concern is becoming especially salient as genetic counsellors 
adopt more comprehensive roles in the health care system. For instance, 
counsellors routinely conduct risk assessments, which involve the use of 
VFLHQWL¿F�PHWKRGV�WR�GHWHUPLQH�WKH�ULVN�RI�RFFXUUHQFH�RI�JHQHWLF�GLVHDVHV�RU�
disorders.46 There is the possibility that these assessments constitute a form 
of diagnosis, which is an act reserved by law to other health care providers, 
such as physicians.47 Thus, the lack of delineation of tasks, and the associ-
ated potential for encroachment, leave genetic counsellors susceptible to 
potential liability for the illegal practice of medicine.48

Legal recognition is all the timelier given changing health care trends 
and the rapidly growing role that genetics and genomics occupy within the 
provision of clinical services. There have been numerous advances in the 
development of genetic testing. Whole genome sequencing (WGS), for 
example, allows for the analysis of an individual’s entire genome and is 
increasingly being applied in both research and clinical settings.49 The avail-
DELOLW\�RI�GLUHFW�WR�FRQVXPHU��'7&��JHQHWLF�WHVWLQJ�KDV�JURZQ�VLJQL¿FDQWO\�
in recent years.50 As a result, genetic testing has become more comprehen-

46 6HH�=DZDWL��³)URQWLqUHV�EURXLOOpHV´��supra note 2 at 152.

47 See ibid at 157–61. See also Medical Act, CQLR c M-9, s 31(1); Medical Prac-
titioners Regulation, BC Reg 129/2016, s 4 (see the repealed Medical Practi-
tioners Act, RSBC 1996, c 285, s 81(2)(b)); Medicine Act, SO 1991, c 30, s 4; 
0LFKDHO�/DQJ�	�0D¶Q�+�=DZDWL��³7KH�$SS�:LOO�6HH�<RX�1RZ��0RELOH�+HDOWK��
Diagnosis, and the Practice of Medicine in Quebec and Ontario” (2018) 5:1 JL 
& Biosciences 142 (for a more detailed discussion of the law of diagnosis in 
WKH�SURYLQFHV�RI�2QWDULR�DQG�4XpEHF�VSHFL¿FDOO\���

48 See Suzanne Philips-Nootens, Robert P Kouri & Pauline Lesage-Jarjoura, 
Éléments de responsabiliteғ civile médicale : le droit dans le quotidien de la 
médecine���WK�HG��0RQWUpDO���eGLWLRQV�<YRQ�%ODLV��������DW������=DZDWL��³)URQ-
tières brouillées”, supra note 2 at 157–61. 

49 See generally Michael Lee et al, “Comparative Analysis of Whole Genome 
Sequencing-Based Telomere Length Measurement Techniques” (2017) 1:114 
Methods 4 at 4.

50 See Scott P McGrath et al, “Are Providers Prepared for Genomic Medicine: 
Interpretation of Direct-to-Consumer Genetic Testing (DTC-GT) Results and 
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sive, and the interpretation of genetic test results more complex.51 There 
have been large increases in the number of genetic conditions included in 
testing,52�WKH�JHQHUDWLRQ�RI�LQFLGHQWDO�¿QGLQJV��¿QGLQJV�WKDW�IDOO�RXWVLGH�WKH�
primary purpose of testing),53�DQG�WKH�LGHQWL¿FDWLRQ�RI�YDULDQWV�RI�XQNQRZQ�
VLJQL¿FDQFH�54

This growing complexity has led to an increased demand for assistance 
in the interpretation of genetic testing results. Studies have demonstrated 
that physicians do not feel properly equipped to educate patients about ge-
netic testing results.55 With their training and expertise in helping patients 
understand the results of genetic testing and in guiding informed decision 
PDNLQJ��JHQHWLF�FRXQVHOORUV�DUH�ZHOO�SODFHG� WR�¿OO� WKLV�QLFKH�� ,QGHHG��DF-
cording to guidelines from the Canadian College of Medical Geneticists, ge-
netic counselling is an essential component of the implementation of WGS 
and should be provided to patients and/or families prior to WGS testing.56 

The consequences of the lack of legal recognition of genetic counsel-
ling, coupled with the changes to clinical settings we have discussed, sup-
port the need for legal recognition. The literature supports this view; sev-
eral authors have highlighted the importance of legally recognizing genetic 
counsellors.57 Such calls for change to the regulatory landscape of genetic 
counselling warrant a careful review of the models of legal recognition cur-

*HQHWLF�6HOI�(I¿FDF\�E\�0HGLFDO�3URIHVVLRQDOV´���������������%0&�+HDOWK�
Serv Res 1 at 2. 

51 See Sarah Bowdin et al, “Recommendations for the Integration of Genomics 
into Clinical Practice” (2016) 18:11 Genet Med 1075 at 1076. 

52 See Shugar et al, supra note 4 at 94. 

53 See Bowdin et al, supra note 51 at 1076.

54 See ibid.

55 See McGrath et al, supra note 50 at 2. 

56 See Kym Boycott et al, “The Clinical Application of Genome-Wide Sequenc-
ing for Monogenic Diseases in Canada: Position Statement of the Canadian 
College of Medical Geneticists” (2015) 52:7 J Med Genet 431 at 434–35.

57 See e.g. Shugar et al, supra QRWH����=DZDWL��³)URQWLqUHV�EURXLOOpHV´��supra note 
2.
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rently available in Canada.

iii. options for leGal recoGnition in canada

To identify potential models of legal recognition available for genetic 
counsellors in Canada, we examined the professional legislation in force 
in Ontario, British Columbia, and Québec. All three of these provinces 
have adopted umbrella legislation, whereby all health professions are gov-
erned by a common legislative framework: the Regulated Health Profes-
sions Act (RHPA) in Ontario,58 the Health Professions Act (HPA) in British 
Columbia,59 and the Professional Code in Québec.60 From these statutes we 
LGHQWL¿HG�WKUHH�PRGHOV�RI�OHJDO�UHFRJQLWLRQ������WKH�FRQVWLWXWLRQ�RI�D�SURIHV-
sional order; (2) inclusion in a professional order; and (3) delegation. Only 
WKH�¿UVW�WZR�PRGHOV�FRQIHU�SURIHVVLRQDO�VWDWXV��:H�ZLOO�H[SORUH�WKH�OHJLVOD-
tive mechanisms of each model and outline their relative advantages and 
disadvantages below. 

It should be noted that this analysis is limited due to differences in pro-
fessional legislation across Canada. Not all provinces in Canada follow the 
umbrella model of professional legislation.61�2XU�UHVHDUFK�¿QGLQJV��WKHUH-
fore, may not be applicable to all Canadian jurisdictions. Nonetheless, our 
¿QGLQJV� VHUYH� DV� D� VWDUWLQJ� SRLQW� IRU� GLVFXVVLRQV� RQ� WKH� W\SHV� RI�PRGHOV�
provincial governments may employ should they wish to legally recognize 
genetic counsellors. 

A. Constitution of a Professional Order

The constitution of a professional order in Canada involves the creation, 
by way of statute, of a regulatory organization, generally called an order 
or college, to which the state delegates a range of regulatory powers over 

58 SO 1991, c 18 [RHPA].

59 RSBC 1996, c 183 [HPA].

60 CQLR c C-26.

61 See Nola M Ries, “Innovation in Health Care, Innovation in Law: Does the 
Law Support Interprofessional Collaboration in Canadian Health Systems” 
(2016) 54:1 Osgoode Hall LJ 87 at 97. 



Genetic counsellors, leGal recoGnition, and the road 
less travelled

2020 123

members of the organization.62 Due to the high degree of delegation from 
the state to the professional orders, the constitution of a professional order 
is often referred to as statutory self-regulation.63 In all three provinces, or-
ders are instituted through the umbrella statutes discussed above. Each order 
is, in turn, governed by its own legislation.64 This legislation establishes, 
among other things, a scope of practice for the profession. A scope of prac-
tice is a description of the “activities a professional is able and authorized 
to perform.”65 While the state controls the orders in terms of deciding which 
occupational groups should become professions and the manner in which 
WKH�XPEUHOOD�DQG�SURIHVVLRQ�VSHFL¿F�VWDWXWHV�DUH�VWUXFWXUHG��WKH�RUGHUV�WKHP-
selves are autonomous in how they regulate their members. As part of their 
delegated authority by the state, the orders may adopt regulations or bylaws 
to regulate practice of the profession.66 As such, the umbrella statutes, the 
SURIHVVLRQ�VSHFL¿F�OHJLVODWLRQ��DQG�WKH�UHJXODWLRQV�DQG�E\ODZV�RSHUDWH�LQ�D�
coordinated manner to regulate the practice of the profession.  

In exchange for their ability to self-regulate, the professional orders 
are required at all times to regulate their members in the public interest.67 
Professional orders establish admission requirements for entry into the or-
der through the establishment of a credentialing system, such as formal 
education and experiential training requirements.68 Professional orders also 

62 See Margot Priest, “The Privatization of Regulation: Five Models of Self-Reg-
ulation” (1998) 29:2 Ottawa L Rev 233 at 251.

63 See ibid.

64 See RHPA, supra note 58 (under the RHPA colleges are governed by health 
profession Acts); Professional Code, supra note 60 (under the Professional 
Code exclusive professional orders are governed by Acts); HPA, supra note 59 
(under the HPA colleges are governed by regulations). 

65 Ries, supra note 61 at 96. See e.g. Medical Act, supra note 47, s 31; Medical 
Practitioners Regulation, supra note 47, s 3; Medicine Act, supra note 47, s 3 
(for examples of scope of practice statements for physicians).

66 See HPA, supra note 59, s 19; Health Professions Procedural Code, being 
Schedule II of the RHPA, supra note 58, ss 94(1), 95(1); Professional Code, 
supra note 60, s 94.

67 See HPA, supra note 59, s 16(1); Health Professions Procedural Code, supra 
note 66, s 3(2); Professional Code, supra note 60, s 23.

68 See HPA, supra note 59, s 16(2)(c); Health Professions Procedural Code, su-
pra note 66, s 3(1)(2); Professional Code, supra note 60, s 40.
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create, monitor, and enforce standards of practice to ensure the quality of 
practice of members and to proscribe unethical or incompetent practice.69 
To ensure the ongoing competency of their members, professional orders 
maintain continuing education and professional development programs.70 
Professional orders have the obligation to review all complaints made about 
their members by the public to safeguard the profession’s accountability 
to the public.71 In this manner, the orders ensure that all allegations of pro-
fessional misconduct and unprofessional conduct are addressed. As such, 
orders conduct investigations or inquiries on the conduct of their members 
and, where appropriate, refer the complaints for disciplinary action.72 

In addition to granting the professional orders the power to regulate 
their respective members, professional legislation provides the mechanism 
of reserved titles (also known as title protection), a key public protection 
element. Under the provincial statutory schemes, only members of a profes-
sional order may use the title assigned to it by law.73 Only members of a pro-
fessional order of physicians, for instance, may use the title “physician”.74 
These provisions also apply to variations, abbreviations, and any other rep-
resentation that may lead the public to believe the individual is a member of 
the professional order in question.75 Contravention of title protection provi-

69 See HPA, supra note 59, s 16(2)(d); Health Professions Procedural Code, su-
pra note 66, s 3(1)(3); Professional Code, supra note 60, s 87. 

70 See HPA, supra note 59, s 16(2)(e); Health Professions Procedural Code, su-
pra note 66, s 3(1)(4); Professional Code, supra note 60, s 94(o).

71 See HPA, supra note 59, s 16(2)(i.1); Health Professions Procedural Code, 
supra note 66, ss 25(1), 28(1); Professional Code, supra note 60, s 116.

72 See HPA, supra note 59, s 16(2)(i.1); Health Professions Procedural Code, 
supra note 66, ss 26(1), 36(1); Professional Code, supra note 60, s 116. 

73 See HPA, supra note 59, s 12.1; Professional Code, supra note 60, ss 32, 36. 
In Ontario, the individual health profession Acts contain title protection provi-
sions. See e.g. Dentistry Act, 1991, SO 1991, c 24, s 9(1); Physiotherapy Act, 
1991, SO 1991, c 37, s 8(1). 

74  See Medical Practitioners Regulation, supra note 47, s 2(1); Medicine Act, 
supra note 47, s 9(1); Professional Code, supra note 60, s 32.

75  See HPA, supra note 59, s 12.1; Professional Code, supra note 60, ss 32, 36. 
See e.g. Dentistry Act, supra note 73 s 9; Physiotherapy Act, supra note 73 s 8 
(in Ontario).
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sions is an offence.76 Reserved titles signal to the public that the individual 
RIIHULQJ� D� SURIHVVLRQDO� VHUYLFH� LV� FRPSHWHQW� DQG� TXDOL¿HG� WR� SURYLGH� WKH�
service. Reserved titles also indicate that the individual is regulated by a 
professional order and is therefore subject to mandatory disciplinary mea-
sures for incompetent or unprofessional provision of services. 

In addition to reserved titles, the professional statutory schemes dis-
tinguish certain acts, known as controlled acts,77 which are considered to 
be inherently high-risk and dangerous and must not be performed by any 
individual except those who have been authorized to do so by law. More 
than one profession may be authorized to perform the same controlled act.78 
Additionally, not all professions will be authorized to perform controlled 
acts as part of their scopes of practice.79 The act of communicating a diag-
nosis, for example, is considered to be a controlled act in our three selected 
provincial legislative frameworks.80 Through the designation of controlled 
acts, the public is protected from the improper provision of high-risk activi-
WLHV��DV�RQO\� LQGLYLGXDOV�ZKRP�WKH� ODZ�GHHPV�FRPSHWHQW�DQG�TXDOL¿HG�WR�
perform them may do so. 

It should be mentioned that there are two distinct features of Québec’s 
Professional Code compared to the RHPA and HPA. First, the Profession-
al Code regulates all professions in Québec, whereas the RHPA and HPA 
solely regulate health professions. Additionally, the Professional Code dis-
tinguishes between two classes of professions: exclusive professions and 
professions with reserved titles.81 Members of exclusive professional orders 

76  See HPA, supra note 59, s 51(1); Professional Code, supra note 60, s 188. See 
e.g. Dentistry Act, supra note 73, s 11; Physiotherapy Act, supra note 73, s 10 
(in Ontario, penal provisions for unlawful use of restricted titles are contained 
in the individual health profession Acts).

77 See RHPA, supra note 58, s 27(1). The term “controlled act” is used in the 
RHPA. The Professional Code and the HPA use the terms “reserved activities” 
DQG�³UHVWULFWHG�DFWLYLWLHV´��UHVSHFWLYHO\��7KH�VSHFL¿F�WHUPV�ZLOO�EH�XVHG�ZKHQ�
discussing their respective provincial legislation. For convenience, we employ 
the term “controlled act” when describing the acts in general.

78 See Ries, supra note 61 at 98.

79 See ibid.

80 See Medical Act, supra note 47 s 31; Medical Practitioners Regulation, supra 
note 47, s 4; Medicine Act, supra note 47, s 4; RHPA, supra note 58, s 27(2).

81 See Professional Code, supra note 60, ss 32, 35–38.
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have the exclusive right to perform the acts that constitute their scope of 
practice and the exclusive right to the use of their professional titles.82 Mem-
bers of professional orders with reserved titles have the exclusive right to the 
use of their professional titles, but do not have the exclusive right to perform 
the activities within their scopes of practice.83 This distinction, however, is 
subject to certain exceptions. The Professional Code was amended in 2002 
to confer upon certain health and human relations professions with reserved 
titles the exclusive right to engage in certain professional activities.84 Exclu-
sive professional orders are constituted by way of statute,85 whereas profes-
sional orders with reserved titles are constituted by letters patent.86

To be granted professional status through the constitution of a profes-
sional order, occupational groups must satisfy certain criteria. While On-
tario’s RHPA does not list any such criteria, the RHPA establishes the Health 
Professions Regulatory Advisory Council (HPRAC), which, upon consulta-
tion, may advise the minister of health and long-term care on which occupa-
tions should become regulated under the RHPA.87 The HPRAC establishes 
a list of primary and secondary criteria for the constitution of a professional 
order in Ontario.88 In British Columbia, primary and secondary criteria are 
enumerated in the Health Professions Designation and Amalgamation Reg-
ulation.89 The Professional Code lists the main criteria for the constitution 

82 See ibid s 32.

83 See ibid ss 27, 36; Pharmascience Inc v Binet, 2006 SCC 48 at para 21 [Binet].

84 See Bill 90, An Act to amend the Professional Code and other legislative pro-
visions as regards the health sector, 2nd Sess, 36th Leg, Québec, 2002, cl 2 
(assented to 14 June 2002), SQ 2002, c 33. See also Professional Code, supra 
note 60, s 37.1 

85 See Professional Code, supra note 60, s 26.

86 See ibid, s 27. 

87 See RHPA, supra note 58, ss 7(1), 11(2)(a).

88 See “Regulation of a New Health Profession under the Regulated Health Pro-
fessions Act (RHPA), 1991” (2011), online (pdf): Health Professions Regula-
tory Advisory Council (HPRAC) <hprac.org/en/reports/resources/Regulatin-
JD1HZ3URIHVVLRQB&ULWHULD3URFHVVB1RY�����SGI!� >SHUPD�FF�(9/���6�'@�
[HPRAC].

89 BC Reg 270/2008, s 6.
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of a professional order in Québec.90 The 2I¿FH�GHV�3URIHVVLRQV�GX�4XpEHF 
(OPQ), which ensures that each professional order maintains the protection 
of the public, will also consider other criteria not listed in the statute, such 
DV�ZKHWKHU�WKH�RFFXSDWLRQ�KDV�WKH�KXPDQ�DQG�¿QDQFLDO�UHVRXUFHV�QHFHVVDU\�
to operate a self-regulating order.91

The primary criterion in all three provincial legislative frameworks is 
the risk of harm the practice of the occupation entails for the public.92 This 
UHTXLUHV�GHPRQVWUDWLRQ�WKDW�WKH�H[HUFLVH�RI�WKH�RFFXSDWLRQ�FUHDWHV�D�VLJQL¿-
cant risk of harm to the public and that legal recognition would be the only 
manner of protecting the health, safety, and well-being of the public. Occu-
pations incapable of making such a demonstration are considered ineligible 
for the constitution of a professional order.

2QFH�WKH�SULPDU\�FULWHULRQ�LV�VDWLV¿HG��FRQVLGHUDWLRQ�LV�JLYHQ�WR�WKH�VHF-
ondary criteria. These include, among others, professional autonomy, the 
existence of a body of knowledge that forms the basis of the occupation’s 
VWDQGDUGV�RI�SUDFWLFH��SRWHQWLDO�EHQH¿WV�WR�WKH�KHDOWK��VDIHW\�DQG�ZHOO�EHLQJ�
of the public, and viability of a professional order with respect to the size of 

90 Professional Code, supra note 60, s 25.

91 See “La mise en place d’un ordre professionnel: Document d’information” 
(2010) at 13–14, online (pdf): 2I¿FH�GHV�SURIHVVLRQV�GX�4XpEHF <www.opq.
JRXY�TF�FD�¿OHDGPLQ�GRFXPHQWV�6\VWHPHBSURIHVVLRQQHO�0LVHBHQBSODFHBGB
XQBRUGUH�'RFXPHQWBLQIR�SGI!� >SHUPD�FF��;%&�$1%�@� >2I¿FH� GHV� SURIHV-
sions].

92 See Health Professions Designation and Amalgamation Regulation, supra 
note 89, s 6(1); 2I¿FH�GHV�SURIHVVLRQV, supra note 91 at 12; Professional Code, 
supra note 60, s 25(4) (note that the 2I¿FH�GHV�3URIHVVLRQV�GX�4XpEHF�consid-
ers s 25(4) of the Professional Code to be the primordial consideration in the 
constitution of a professional order); 2I¿FH�GHV�3URIHVVLRQV��VXSUD�note 91 at 
12 (the RHPA does not list any criteria for the legal recognition of a profession. 
It does, however, establish the Health Professions Advisory Council (HPRAC), 
which, upon consultation, may advise the Minister of Health and Long-Term 
Care on which occupations should be regulated (RHPA, supra note 58, ss 7(1), 
11(2)(a)). 
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the occupational group and the resources it possesses.93

1. $GYDQWDJHV�DQG�'LVDGYDQWDJHV

Professional orders are mandated with protecting the public interest, 
both through regulating their members and through prohibiting non-mem-
bers from using reserved titles and carrying out controlled acts. These regu-
latory measures ensure a high level of public protection, which is the pri-
mordial concern in the regulation of professions in Canada.  

Though its principal mission is to ensure the protection of the public, 
the constitution of a professional order also entails certain advantages for 
occupations seeking legal recognition. Through the high level of delegation 
IURP�WKH�VWDWH��SURIHVVLRQDO�RUGHUV�KDYH�VLJQL¿FDQW�DXWRQRP\�LQ�WKH�UHJXOD-
tion and governance of their respective professions. While the state does 
have some measure of control through its ability to legislate, the profes-
sional orders themselves are sanctioned by law to regulate their members. 
Self-regulation is founded on the notion that members have the requisite 
in-depth expertise to regulate their profession and confers great prestige and 
visibility upon an occupation.94 Professional status signals to the public that 
its members have the required knowledge and expertise to practice their 
profession.95 This may lead to a higher level of social acceptance and greater 
public trust.96 

'HVSLWH�WKHVH�EHQH¿WV��WKH�FRQVWLWXWLRQ�RI�D�SURIHVVLRQDO�RUGHU�LV�DUJX-
DEO\�WKH�PRVW�GLI¿FXOW�URXWH�WRZDUG�OHJDO�UHFRJQLWLRQ�DV�LW�UHTXLUHV�WKDW�RF-
cupational groups satisfy numerous, and often stringent, criteria. Moreover, 
RFFXSDWLRQDO�JURXSV�PXVW�KDYH�VXI¿FLHQW�¿QDQFLDO�DQG�KXPDQ�UHVRXUFHV�WR�

93 See Health Professions Designation and Amalgamation Regulation, supra 
note 89, s 6(2); 2I¿FH�GHV�SURIHVVLRQV, supra note 91 at 13–14; HPRAC, supra 
note 88 at 14.

94 See Nola M Ries & Katherine J Fisher, “The Increasing Involvement of Phy-
sicians in Complementary and Alternative Medicine: Considerations of Pro-
fessional Regulation and Patient Safety” (2013) 39:1 Queen’s LJ 273 at 280; 
Welsh et al, supra note 12 at 220–21.

95 See Welsh et al, supra note 12 at 217.

96 See Binet, supra note 83 at para 36; Priest, supra note 62, at 253–54; Welsh et 
al, supra note 12 at 220.



Genetic counsellors, leGal recoGnition, and the road 
less travelled

2020 129

operate a self-regulating order.97 The constitution of a professional order can 
become a lengthy process as the adoption of legislation requires numerous 
steps and formalities.98�7KH� FUHDWLRQ�RI� VWDWXWRULO\�GH¿QHG�DQG�GHOLQHDWHG�
scopes of practice may create apprehensions for certain occupations, whose 
members may feel that this limits the types of activities they may perform 
in the course of their practice.99� ,Q� OLJKW�RI� WKH� VLJQL¿FDQW� VHOI�UHJXODWRU\�
power professional orders hold and the responsibility they have in regulat-
ing their respective professions in the public interest, occupational groups 
seeking legal recognition should consider these advantages and disadvan-
tages and determine if they would be able to uphold the duties of statutory 
self-regulation. 

B. Inclusion in a Professional Order

While the constitution of a professional order may be the most common 
model of legal recognition in Canada, other options are available. One such 
option is inclusion within an existing professional order. The provincial stat-
utes under study allow for an occupation to achieve legal recognition via 
inclusion within an established professional order. While there is compara-
tively little information available regarding this model of legal recognition, 
ZH�¿QG�WKDW�LW�KDV�EHHQ�HPSOR\HG�ZKHUH�WKH�RFFXSDWLRQ�LV�VXI¿FLHQWO\�UH-
lated to a profession in terms of the types of tasks they perform. Consider-
ing the overlap in tasks performed by genetic counsellors and other health 
professionals, such as physicians, inclusion in a professional order warrants 

97 See Rasmussen, supra note 12 at 298.

98 See ibid at 297.  Note that, under the Professional Code, supra note 60, s 27, 
professional orders with reserved titles are constituted by letters patent rather 
than by statute.

99 See Ivy Lynn Bourgeault, “Delivering the ‘New’ Canadian Midwifery: The 
Impact on Midwifery of Integration in the Ontario Health Care System” (2000) 
22:2 Sociology Health & Illness 172 at 175; Welsh et al, supra note 17 at 221.
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close examination.

1. /HJLVODWLYH�0HFKDQLVPV

Both British Columbia’s HPA and Québec’s Professional Code contain 
express provisions permitting inclusion within a professional order. The 
HPA states that the lieutenant governor in council may, by regulation, in-
clude two or more professions into one designation.100 In this case, the regu-
lations or the bylaws of the professional order may be applied to each health 
profession separately or jointly.101 This mechanism was employed to inte-
grate the traditional Chinese medicine occupation into the existing College 
of Acupuncturists of British Columbia.102 In November 2019, the minister 
of health of British Columbia announced proposed changes to the provin-
cial regulatory scheme for health professions, including a reduction in the 
QXPEHU�RI�SURIHVVLRQDO�RUGHUV�IURP����WR�¿YH�103 A government-appointed 
inquiry had found that the current regulatory framework “fail[ed] to support 
UHJXODWRU\�FROOHJHV� LQ� IXO¿OOLQJ� WKHLU�PDQGDWH´� WR�SURWHFW� WKH�SXEOLF� IURP�
harm.104 In particular, it was noted that a reduction in the number of profes-
sional orders would “support more consistent standards across professions, 
enabling integrated care for patients and empowering professionals to better 
understand the scope of their role within a team.”105 These proposed regula-
tory changes warrant close consideration of inclusion within a professional 
order as a potential model of legal recognition for genetic counsellors in 

100 HPA, supra note 59, s 12(2.1).

101 See ibid, s 12(2.2).

102 See Traditional Chinese Medicine Practitioners and Acupuncturists Regula-
tion, BC Reg. 290/2008; R v Chen, 2003 BCSC 1363 at paras 6–7.

103 See Steering Committee on Modernization of Health Professional Regulation, 
“Modernizing the Provincial Health Profession Regulatory Framework: A 
Paper for Consultation” (2019) at 9, online (pdf): Government of British Co-
lumbia <www.engage.gov.bc.ca/app/uploads/sites/578/2019/11/Modernizing-
KHDOWK�SURIHVVLRQ�UHJXODWRU\�IUDPHZRUN�&RQVXOWDWLRQ�3DSHU�SGI!� > perma.cc/
</�3�<��;@�

104 Ibid at 4. 

105 Ibid at 9. 
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British Columbia.  

The Professional Code states that the “Government may, by order, inte-
grate into an order […] a group of persons to whom it considers necessary, 
for the protection of the public, to grant a reserved title.”106 Integration may 
only occur after consultation with the OPQ, the Interprofessional Council, 
the concerned order, as well as any organization that represents the occupa-
tional group seeking legal recognition.107 The same criteria considered for 
the constitution of a professional order are also employed in the evaluation 
of whether an occupational group warrants inclusion. Hence, the risk of 
harm the practice of the occupation entails, and the corresponding need for 
public protection, are the primary concern in deciding whether to integrate 
the occupation into an established professional order. 

It should be noted that in Québec, an occupation may only be inte-
grated within the order of a profession with reserved title.108 For instance, 
the inclusion model of legal recognition was used to integrate marital and 
family therapists within the Ordre professionnel des travailleurs sociaux 
du Québec109 and also to integrate physical rehabilitation therapists within 
the Ordre professionnel des physiothérapeutes du Québec,110 both of which 
are professional orders with reserved title.111 Given that genetic counsel-
ling often entails providing patients with psychological and psychosocial 
support,112 the Order of Psychologists and Order of Social Workers are pro-
fessional orders into which genetic counsellors may potentially be integrat-
ed. However, aside from the psychosocial component of genetic counsel-

106 Supra note 60, s 27.2.

107 See ibid, s 27.2.

108 See ibid. 

109 See Order in Council respecting the integration of marital and family thera-
pists into the Ordre professionnel des travailleurs sociaux du Québec, CQLR, 
c C-26, r 292.

110 See Order in council respecting the integration of physical rehabilitation ther-
apists into the Ordre professionnel des physiothérapeutes du Québec, CQLR c 
C-26, r 202.

111 See Professional Code, supra note 60, s 36.

112 See Jehannine Austin, Alicia Semaka & George Hadjipavlou, “Conceptualiz-
ing Genetic Counseling as Psychotherapy in the Era of Genomic Medicine” 
(2014) 23:6 J Genet Couns 903 at 904; Skirton et al, supra note 5 at 454.
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ling, the similarities between genetic counselling and the above professions 
are few and inconsequential.

The medical profession, with which genetic counsellors share similar 
tasks, is an exclusive profession,113 and integration into the Collège des mé-
decins du Québec is therefore not possible. This said, this exclusion does not 
preclude genetic counsellors from sharing certain reserved acts with physi-
cians should they become integrated into a professional order with reserved 
title. As previously indicated, exclusive professions are, in general, granted 
the exclusive privilege to perform the acts reserved to them by law. This, 
however, is subject to certain exceptions. The Professional Code states that 
persons who are not members of an exclusive professional order shall not 
“engage in a professional activity reserved to the members of a professional 
order [...] unless it is allowed by law.”114 The Medical Act similarly provides 
that “[s]ubject to the rights and privileges expressly granted by law to other 
professionals” no person shall engage in the practice of medicine unless he 
or she is a physician.115 These provisions leave open the possibility of ge-
netic counsellors sharing in the performance of acts reserved to physicians, 
while being members of a professional order with reserved title if the law 
explicitly allows it. 

There are no express provisions concerning inclusion within a pro-
fessional order in Ontario’s RHPA. Inclusion may be possible through the 
amendment of a health profession Act to allow the inclusion of an occupa-
tional group within its purview. For example, the Medical Radiation and 
Imaging Technology Act, 2017,116 which came into force in January 2020, 
repealed and replaced the Medical Radiation Technology Act, 1991 (MTA).117 
This statutory amendment allowed diagnostic medical sonographers to in-
tegrate into the College of Medical Radiation Technologists of Ontario to 
form the new College of Medical Radiation and Imaging Technologists of 
Ontario. The HPRAC had recommended in a 2000 report that diagnostic 
sonographers be regulated under the MTA due to the risk of public harm 

113 See Professional Code, supra note 60, s 32.

114 Ibid.

115 Medical Act, supra note 47, s 43. 

116 See SO 2017, c 25, Schedule 6.

117 See SO 1991, c 29.
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HQJHQGHUHG�E\�LQVXI¿FLHQW�UHJXODWRU\�FRQWURO�RI�VRQRJUDSK\�SUDFWLFH�118 

Section 5(1)(c) of the RHPA provides another potential method of in-
clusion in a professional order.119 The provision states that the minister of 
health and long-term care may require the council of a professional order 
“to make, amend, or revoke a regulation under a health profession Act.”120 
The provision has not been used to include an occupation within a profes-
sional order. However, section 5(1)(c) presents a potential option that may 
be taken into consideration by the Government of Ontario if it wishes to 
regulate genetic counselling through inclusion in a professional order. 

2. $GYDQWDJHV�DQG�'LVDGYDQWDJHV

,QFOXVLRQ�ZLWKLQ�D�SURIHVVLRQDO�RUGHU�FRQIHUV�VLPLODU�EHQH¿WV�DV�WKRVH�
brought on by the constitution of a professional order, both for the public 
and the occupation. The public is protected from the risk of harm that the 
LQFRPSHWHQW�SURYLVLRQ�RI�VHUYLFHV�FRXOG�FUHDWH��DQG�WKH�RFFXSDWLRQ�EHQH¿WV�
from being regulated under a professional order.

+RZHYHU��LQFOXVLRQ�GRHV�QRW�DOORZ�D�SURIHVVLRQ�WR�EHQH¿W�IURP�WKH�FRP-
plete regulatory autonomy granted to independently constituted profession-
al orders. As such, the occupation may not be fully capable of addressing 
LWV�VSHFL¿F�QHHGV�DQG�FLUFXPVWDQFHV��DV�LW�ZRXOG�WKURXJK�DQ�LQGHSHQGHQWO\�
constituted professional order. Moreover, the occupation will not have a 
separate professional identity from the order into which it was integrated. 
Nonetheless, inclusion in a professional order may be an interesting op-
tion to consider for relatively small occupations whose members may not 
have the required resources to operate a self-regulating professional order. It 
should be noted that the HPRAC and OPQ ask occupational groups seeking 
statutory self-regulation to consider seeking regulation within an existing 
professional order.121 Thus, despite there being less information available 

118 See “Annual Report: April 1, 2000 – March 31, 2001” (2001) at 7–8, online 
(pdf) at 7–8: Health Professions Regulatory Advisory Council <www.hprac.
RUJ�HQ�UHSRUWV�UHVRXUFHV�$QQXDOB5HSRUWB����B(1�SGI!� >SHUPD�FF��-93�
KDGJ].

119 See supra note 58, s 5(1)(c).

120 Ibid.

121 See HPRAC, supra note 88 at 11; 2I¿FH�GHV�SURIHVVLRQV, supra note 91 at 13.
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concerning inclusion in a professional order, adequate consideration should 
be given to inclusion as a potential avenue toward legal recognition for ge-
netic counsellors. 

C. Delegation

In an effort to address the lack of health care resources and introduce 
PRUH�ÀH[LELOLW\�LQ�WKH�H[FOXVLYLW\�RI�SURIHVVLRQDO�VFRSHV�RI�SUDFWLFH��KHDOWK�
professions statutes have included provisions allowing members of a pro-
fessional order to delegate reserved acts within their respective scopes of 
practice to persons who are not independently authorized to perform those 
acts.122�8VLQJ�WKLV�PRGHO��0DQLWRED�KDV�EHFRPH�WKH�¿UVW�&DQDGLDQ�SURYLQFH�
to legally recognize genetic counsellors under the College of Physicians and 
Surgeons of Manitoba General Regulation.123 Members of the College may 
delegate the reserved act of communicating a diagnosis relating to a genetic 
disease or disorder to a genetic counsellor, provided the genetic counsellor 
KDV�EHHQ�FHUWL¿HG�E\�WKH�&$*&�RU�$%*&�DQG�WKH�SHUIRUPDQFH�RI�WKH�GLDJ-
nosis takes place within a designated hospital or facility.124 

*LYHQ�WKDW�WKLV�KDV�EHHQ�WKH�¿UVW�VWHS�WDNHQ�E\�D�&DQDGLDQ�SURYLQFH�WR�
confer legal recognition upon genetic counsellors, it is opportune to further 
explore delegation and examine the delegation mechanisms provided for in 
our selected statutory schemes. We will examine delegation patterns from 
physicians to other health care providers, as was done in Manitoba, given 
WKH�VLJQL¿FDQW�RYHUODS�EHWZHHQ�WKH�WDVNV�SHUIRUPHG�E\�SK\VLFLDQV�DQG�JH-
netic counsellors. 

1. /HJLVODWLYH�0HFKDQLVPV

Under the RHPA, a member of a health profession college may del-
egate the performance of a controlled act they are authorized to perform 

122 See Richard Gaudreau, “L’exercice illégal des professions et l’usurpation de 
WLWUHV� UpVHUYpV´� ������� �����5*'���� DW� ����=DZDWL�� ³)URQWLqUHV� EURXLOOpHV´��
supra note 2 at 164–66.

123 See supra note 11.

124 See ibid, s 5.15(5).
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under their health profession Act to a non-member.125 Delegation, which 
constitutes an exception to the prohibition against the unauthorized perfor-
mance of a controlled act, must be done in accordance with any applicable 
regulations adopted under the health profession legislation governing the 
member’s profession.126  If the non-member to whom the act is delegated 
is a member of another college, the delegation must comply with the del-
egate’s college’s regulations in addition to those of the delegating profes-
sional’s college.127  British Columbia’s HPA provides a similar framework, 
whereby the board of directors of a college may make bylaws governing the 
delegation of restricted activities from registrants of the college to non-reg-
istrants.128  These bylaws may require that the non-registrant satisfy certain 
conditions or requirements, including training or education requirements.129 
Additionally, standards, limits, or conditions may be imposed on the perfor-
mance of a delegated act.130 

With respect to delegation from physicians to other health care provid-
ers, the College of Physicians and Surgeons of Ontario has yet to adopt 
regulations that govern delegation. It has published a policy statement, 
providing the criteria physicians must consider before delegating the per-
formance of a controlled act to a non-member, namely that the delegation 
must be done in the best interests of the patient.131 If a physician chooses to 
delegate the controlled act, he or she must abide by the policy statement or 
may be liable for professional misconduct.132 However, a policy statement 

125 See supra note 58, s 28(1).

126 See ibid.

127 See ibid, s 28(2).

128 Supra note 59, ss 19(1)(k.1)(i), 19(1)(l.1).

129 See ibid, s 19(1)(l.2).

130 See ibid, s 19(1)(l.3).

131 See ³'HOHJDWLRQ�RI�&RQWUROOHG�$FWV´��ODVW�PRGL¿HG�6HSWHPEHU�������DW��±���
online (pdf): College of Physicians and Surgeons of Ontario <www.cpso.
on.ca/admin/CPSO/media/Documents/physician/polices-and-guidance/poli-
FLHV�GHOHJDWLRQ�RI�FRQWUROOHG�DFWV�SGI!�>SHUPD�FF�*)�.��'�.@��

132 See Health Professions Procedural Code, supra note 66, s 51(1); Professional 
Misconduct, O Reg 856/93, s 1(1)2; Ontario (College of Physicians and Sur-
geons of Ontario) v Mohan, 2015 ONCPSD 37; Ontario (College of Physi-
cians and Surgeons of Ontario) v Nahri, 2015 ONCPSD 9; Ontario (College 
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does not constitute legal recognition. As the Ontario Superior Court of Jus-
tice noted, the “bounds of legal delegation are not established by the bounds 
of a guideline or standard of practice of a particular profession.”133As such, 
absent a regulatory framework, medical delegation can only occur on an ad 
hoc basis, whereby physicians retain a large degree of discretion in terms of 
the acts they delegate and to whom they delegate them.

The situation is somewhat similar in British Columbia. The College of 
Physicians and Surgeons of British Columbia (CPSBC) has not included 
any delegation provisions in its bylaws. It has created a joint framework 
with the British Columbia College of Nursing Professionals (BCCNP), in 
which registered nurses are authorized, upon delegation by a licensed physi-
cian, to diagnose a limited number of diseases under certain conditions.134 
The BCCNP, in turn, has developed a list of standards which must be com-
plied with when delegating to registered nurses.135 Additionally, the CPSBC 
has issued a practice standard authorizing physicians to delegate the use of 
a laser device for patient care and/or treatment to unlicensed individuals and 
outlining the conditions under which the delegation may occur.136 Despite 
these efforts to circumscribe delegation, the CPSBC has not created a legal 
framework for delegation, as is outlined in the HPA, under which genetic 

of Physicians and Surgeons of Ontario) v Mansour, 2016 ONCPSD 9; Ontario 
(College of Physicians and Surgeons of Ontario) v Patel, 2015 ONCPSD 16.

133 College of Optometrists (Ontario) v SHS Optical Ltd., [2006] OJ No 4708 (QL) 
at para 52, 153 ACWS (3d) 227 (Ont Sup Ct) [SHS Optical].

134  See “Activities Approved for Delegation to Registered Nurses” (last visited 
10 October 2019), online: British Columbia College of Nursing Profession-
als <www.bccnp.ca/Standards/RN_NP/RNScopePractice/delegation/Pages/
DFWLYLWLHVBDSSURYHGBGHOHJDWLRQ�DVS[!�>SHUPD�FF�+'1��5*:0@�

135  See “BCCNP Standards for Delegating to Registered Nurses” (last visited 
10 October 2019), online: British Columbia College of Nursing Professionals 
<www.bccnp.ca/Standards/RN_NP/RNScopePractice/delegation/Pages/stan-
GDUGVBGHOHJDWLQJBWRB51V�DVS[!�>SHUPD�FF��)/9�0=5)@�

136 See ³3UDFWLFH�6WDQGDUG��/DVHU�6DIHW\�IRU�3K\VLFLDQ�3UDFWLFH´��ODVW�PRGL¿HG���
September 2017), online (pdf): College of Physicians and Surgeons of British 
Columbia� �ZZZ�FSVEF�FD�¿OHV�SGI�36*�/DVHU�6DIHW\�IRU�3K\VLFLDQ�3UDFWLFH�
SGI!�>SHUPD�FF�57�����(-@��³/DVHU�6DIHW\�IRU�3K\VLFLDQ�3UDFWLFH�6XPPDU\´�
�ODVW�PRGL¿HG����)HEUXDU\��������RQOLQH��SGI���College of Physicians and Sur-
geons of British Columbia� �ZZZ�FSVEF�FD�¿OHV�SGI�36*�/DVHU�6DIHW\�IRU�
3K\VLFLDQ�3UDFWLFH�6XPPDU\�SGI!�>SHUPD�FF�4<)��+7<�@�
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counsellors may be situated.137 Legal recognition of genetic counsellors in 
British Columbia under delegation would therefore require that the CPSBC 
adopt provisions in its bylaws describing which restricted activities may 
be performed by genetic counsellors, as well as any applicable terms and 
conditions.138

Under the Professional Code in Québec, the board of directors of a pro-
fessional order may determine, by regulation, the reserved acts engaged in 
by members of the order that may be performed by non-members.139 Simi-
lar provisions are found in the Medical Act.140 Terms and conditions may 
be placed on the performance of the delegated acts and non-members may 
be required to serve a period of professional training prior to being autho-
rized to perform the delegated act.141 Several regulations have been adopted 
which permit the delegation of reserved acts from physicians to other health 
care providers.142 An individual regulation is adopted for each health care 
provider who may perform delegated medical acts. The acts which may be 
delegated are outlined in the applicable regulations. In certain cases, the 
UHJXODWLRQV� UHTXLUH� WKH� LQGLYLGXDO� WR�ZKRP� WKH� DFW� LV� GHOHJDWHG� WR� IXO¿OO�
supplementary training criteria in order to accept the delegation.143

Of our three selected provincial regimes, Québec has implemented 
the most comprehensive and structured framework for delegation. There 
is more uniformity and consistency in the types of individuals who may 
perform delegated acts, the acts which may be delegated, and the conditions 

137 :KLOH�&36%&�3UDFWLFH�6WDQGDUGV�UHÀHFW�UHOHYDQW�OHJDO�UHTXLUHPHQWV�DQG�DUH�
enforceable under the HPA and College bylaws, the practice standard, in and of 
itself, does not qualify as a form of legal recognition.  

138 See HPA, supra note 59, ss 19(1)(k.1)(i), (l.1), (l.2).

139 See supra note 60, s 94(h).

140 See supra note 47, s 19(b). 

141 See Professional Code, supra note 60, s 94(h); Medical Act, supra note 47, s 
19(b). 

142 See e.g. Regulation respecting the professional activities which may be per-
formed by an orthoptist, CQLR c M–9, r 8; Regulation respecting specialized 
nurse practitioners, CQLR c M–9, r 23.1.

143 See Professional Code, supra note 60, s 94(h).
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under which delegation may occur. 

2. $GYDQWDJHV�DQG�'LVDGYDQWDJHV

Delegation, unlike the constitution of and inclusion in a professional 
order, does not, in and of itself, confer professional status upon an occu-
pational group. Therefore, many of the public protection mechanisms do 
not apply, such as title protection and scope of practice.  This does not, 
however, deprive the public from protection against unlawful delegation 
or improper provision of delegated acts.  In all instances of delegation, the 
delegator remains responsible for the competent provision of the delegated 
act.144 The delegator must ensure that the delegate is competent to perform 
the controlled act or otherwise may be liable for professional misconduct. 

Moreover, because delegation occurs by way of regulation or bylaw, it 
can be more readily implemented than the constitution of, or inclusion in, a 
professional order, which require stringent criteria and take longer to imple-
PHQW��,Q�WKLV�PDQQHU��WKH�SXEOLF�PD\�EHQH¿W�IURP�WKH�HI¿FLHQW�GHOLYHU\�RI�
health care services, optimal use of health care resources and personnel, as 
well as increased interprofessional collaboration.145 

It is also important to note that delegation may be combined with one of 
the other models of legal recognition. As previously mentioned, in Ontario 
the RHPA permits the delegation of a controlled act to a member of another 
professional college. In British Columbia, the CPSBC has implemented a 
joint delegation framework with the BCCNP. In Québec, regulations can 
be adopted by the board of directors of a professional order to delegate the 
performance of a reserved act to members of another order, as the Collège 
des médecins du Québec has done in the Regulation respecting specialized 
nurse practitioners, which permits delegation of certain reserved acts to 
nurse practitioner members of the 2UGUH� GHV� LQ¿UPLqUHV� HW� LQ¿UPLHUV� GX�

144 See SHS Optical, supra note 133 at para 19; R v Ashkani, 2017 ONSC 7345 at 
para 7; Philips-Nootens et al, supra QRWH����DW�SDUD������=DZDWL��³)URQWLqUHV�
brouillées”, supra note 2 at 168 (under the Québec delegation framework, del-
egating professionals have a duty to monitor the performance of the controlled 
act).

145 See Ries, supra QRWH����IRU�D�GLVFXVVLRQ�RI�WKH�EHQH¿WV�RI�LQWHUSURIHVVLRQDO�FRO-
laboration in the health care context.
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Québec.146 Genetic counsellors could therefore become legally recognized 
in a given jurisdiction under an independent professional order, or through 
inclusion in a professional order, and be delegated the authority to perform 
controlled acts outside their scope of practice through delegation by mem-
bers of another professional order. 

Delegation may be a viable option for smaller occupational groups that 
may not meet the stringent criteria and formalities required in other models 
RI�OHJDO�UHFRJQLWLRQ��+HQFH��WKH�RFFXSDWLRQDO�JURXS�PD\�VWLOO�EHQH¿W�IURP�
being legally recognized, even without professional status. As many genetic 
counsellors already work in clinical multidisciplinary environments in col-
ODERUDWLRQ�ZLWK�SK\VLFLDQV��FUHDWLQJ�D�GHOHJDWLRQ�IUDPHZRUN�ZLWK�D�GH¿QHG�
list of delegable acts may be a more easily implementable form of legal 
recognition. 

The professional orders have authority to adopt regulations or bylaws 
SHUPLWWLQJ�GHOHJDWLRQ��ZKLFK�JLYHV�WKHP�VLJQL¿FDQW�FRQWURO�RYHU�WKH�GHOH-
gated group.147�2FFXSDWLRQDO�JURXSV�VHHNLQJ�OHJDO�UHFRJQLWLRQ�PD\�¿QG�WKDW�
delegation does not grant the same degree of autonomy found in the other 
models of legal recognition because it does not establish an independently 
authorized scope of practice. Rather, authority to perform a controlled act 
is granted by the delegator, creating a dynamic of dependency. Moreover, 
WKH�GHOHJDWLQJ�KHDOWK�SURIHVVLRQDO�UHWDLQV�D�VLJQL¿FDQW�GHJUHH�RI�GLVFUHWLRQ�
in delegating a controlled act, furthering the level of dependency. As such, 
there may be inconsistency and variability in the implementation of delega-
tion. 

iv. discussion

Our analysis of the professional legislation in force in our selected 
SURYLQFHV� LGHQWL¿HG� WKUHH� SRWHQWLDO�PRGHOV� RI� OHJDO� UHFRJQLWLRQ� DYDLODEOH�
in Canada to genetic counsellors: (1) the constitution of a professional or-
der; (2) inclusion in a professional order; and (3) delegation.  Each model 
provides a different level of regulation and control to address the the poten-
tial risk of public harm that the unregulated practice of genetic counselling 
creates. Through our comparative analysis, we have found that regulation 

146 See Regulation respecting specialized nurse practitioners, supra note 142.

147 See HPA, supra note 59, s 19(k.1); Health Professions Procedural Code, supra 
note 66, s 95(1)(g); Professional Code, supra note 60, s 94(h).
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under a professional order (whether by independent constitution or through 
inclusion in an existing order) presents higher levels of public protection, 
whereas delegation provides fewer protective measures. 

While all three models represent feasible avenues toward legal recog-
QLWLRQ�IRU�JHQHWLF�FRXQVHOORUV�LQ�&DQDGD��ZH�¿QG�WKDW�WKH�FRQVWLWXWLRQ�RI�D�
professional order is the model whose advantages most outweigh its dis-
advantages. As already illustrated, the potential risk of public harm posed 
E\� WKH� XQUHJXODWHG� SUDFWLFH� RI� JHQHWLF� FRXQVHOOLQJ� LV� VLJQL¿FDQW��*HQHWLF�
FRXQVHOORUV�DUH�URXWLQHO\�LQYROYHG�LQ�DFWLYLWLHV�ZLWK�VLJQL¿FDQW�SRWHQWLDO�IRU�
KDUP�DQG�PDNH�GHFLVLRQV� WKDW� FDQ�KDYH� D� VLJQL¿FDQW� LPSDFW� RQ� WKHLU� SD-
tients’ health and well-being. The constitution of a professional order grants 
the highest level of public protection to address these risks.

Most importantly, this would be accomplished through the establish-
PHQW�RI�D�GH¿QHG�VFRSH�RI�SUDFWLFH� �ZKLFK�PD\� LQFOXGH� WKH�SHUIRUPDQFH�
of controlled acts) and title protection. Moreover, through their regulatory 
powers, the professional orders control entry into the profession, monitor 
and ensure the ongoing competency of their members, establish and enforce 
standards of practice, and ensure public accountability through investigat-
ing complaints against their members and, in certain cases, exercising dis-
ciplinary powers. 

As additional support to this argument, we have found that these types 
of regulatory measures have already been afforded to genetic counsellors in 
jurisdictions outside of Canada. In the United States, 26 states have, to date, 
enacted licensure statutes regulating the genetic counselling profession, and 
an additional three states are in the process of enacting genetic counselling 
licensure statutes.148 Licensure, which occurs at the state level, is the process 
by which a government agency issues a license – the right or privilege to 
engage in the practice of a profession.149 This is especially informative in the 
Canadian context, as the regulation of professions occurs at the provincial 
level. State licensure statutes provide for delineated scopes of practice150 

148 See “States Issuing Licenses for Genetic Counselors” (February 2020), on-
line: National Society of Genetic Counselors �ZZZ�QVJF�RUJ�S�FP�OG�¿G ��!�
[perma.cc/H4F8-CQ6W]. 

149 See Jessica L Mester et al, “Perceptions of Licensure: A Survey of Michigan 
Genetic Counselors” (2009) 18:4 J Genet Counsel 357 at 357.

150 See e.g. 225 Ill Comp Stat Ann 135/10 (West 2017); Va Code Ann § 54.1–2900 
(West 2019). 



Genetic counsellors, leGal recoGnition, and the road 
less travelled

2020 141

and grant title protection to genetic counsellors through restricting the use 
of the title of genetic counsellor to those individuals who have been granted 
a license.151 Furthermore, they implement standards of conduct on licensed 
genetic counsellors and contain provisions for disciplinary measures for the 
violation of these standards.152 

Similar regulatory measures can be found in the South African genetic 
counselling registration system, whereby genetic counsellors must regis-
ter with the Healthcare Professions Council of South Africa (HPCSA), the 
statutory regulatory body of South African health care professions, in or-
der to practise.153 Though this registration system differs from the constitu-
tion of a professional order in that it does not grant self-regulatory status 
to the health professions, it does present certain common features. Prac-
tising genetic counselling without being registered with the HPCSA is a 
criminal offence.154 Registration requires individuals to demonstrate that 
they have the required competencies to practise genetic counselling.155 Ge-
QHWLF�FRXQVHOORUV�DOVR�KDYH�GH¿QHG�VFRSHV�RI�SUDFWLFH��ZKLFK�DUH�HVWDEOLVKHG�
by regulation,156 and must comply with standards of practice guidelines.157 

151 See e.g. Cal Health & Safety Code § 124981 (2018); Utah Code Ann § 58-75-
102 (LexisNexis 2019).

152 See Priest, supra note 62 at 252. See also Utah Code Ann § 58-75-502 (Lexis-
Nexis 2019).

153 See Health Professions Act (S Afr), No 56 of 1974, s 34(1) [Health Professions 
Act]; Abacan et al, supra note 23 at 195. 

154 Health Professions Act, supra note 153, s 34(2).

155 Applicants for registration must have completed a Master of Science degree in 
Medicine, Human Genetics or Genetic Counselling and a two-year internship 
in an accredited institution under the supervision of a registered genetic coun-
sellor. See Rules for the Regulation of Genetic Counsellors (S Afr), BN 100 of 
GG 18394 (7 November 1997).

156 See 5HJXODWLRQV�'H¿QLQJ�WKH�6FRSH�RI� WKH�3URIHVVLRQ�RI�0HGLFDO�6FLHQFH�(S 
Afr), 2009, No R579 of GG 32244 (22 May 2009), s 2.

157 See “Professional Practice” Health Professions Council of South Africa, (2 De-
cember 2, 2019), online: <www.hpcsa.co.za/?contentId=0&menuSubId=18&
DFWLRQ1DPH &RUH���2SHUDWLRQV!� >SHUPD�FF�5�*.���$<@�� � � ³6WDQGDUGV�RI�
Practice for Genetic Counsellors” Health Professions Council of South Africa 
(May 2013), online (pdf): <www.sashg.org/wp-content/uploads/2016/09/stan-
GDUGVBSUDFBJHQHWLFBFRXQVHOORUVBPD\�����SGI!�>SHUPD�FF�68�7��/&�@�
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They are also subject to formal complaints and disciplinary processes.158 
These regulatory measures serve to promote and protect the public interest, 
much like the constitution of a professional order does under Canadian law. 

France’s regulation of genetic counsellors, who are recognized as pro-
fessionals under the Code of Public Health,159 is equally informative. The 
Code describes the tasks genetic counsellors are authorized to perform, es-
WDEOLVKLQJ�D�GH¿QHG�VFRSH�RI�SUDFWLFH�160 Currently, genetic counsellors are 
not legally permitted to practise independently outside the supervision of a 
TXDOL¿HG�SK\VLFLDQ��ZKR�WDNHV�XOWLPDWH�UHVSRQVLELOLW\�IRU�DQ\�DFWV�SHUIRUPHG�
by the genetic counsellor.161 However, a new bill is under consideration by 
the French National Assembly which would, upon adoption, grant genetic 
counsellors a higher degree of autonomy.162  Individuals are only authorized 
to practise genetic counselling and use the title of genetic counsellor if they 
have completed the Master of Genetic Counselling and Predictive Medi-
cine program, demonstrating their competency.163 Genetic counsellors must 
comply with certain practice conditions and professional rules established 
by government decree.164 Illegal practice and unlawful use of the title of ge-

158 See Health Professions Act, supra note 153 ss 3(n), 41(1).

159 See art L1132-1 Code de la santé publique [C santé publique].

160 See ibid.

161 6HH�&ULVWRSKH�&RUGLHU�HW�DO��³$�SUR¿OH�RI�WKH�JHQHWLF�FRXQVHOORU�DQG�JHQHWLF�
nurse profession in European countries” (2012) 3:1 J Community Genet 19 at 
23.

162 See France, Assemblé Nationale, Ministère des solidarité et de la santé, “Projet 
de loi relatif à la bioéthique”, Compte rendu No 2187 (24 July 2019) (Pres-
ident: Agnès Buzyn) (please note that, as of August 2020, the Bill has been 
adopted by the National Assembly of France and has been sent to the Com-
mission spéciale chargée d’examiner le projet de loi relatif à la bioéthique); 
France, Sénat, Session Extraordinaire de 2019–2020, “Projet de loi relatif à la 
ELRpWKLTXH��$GRSWp�DYHF�PRGL¿FDWLRQV�SDU�O¶$VVHPEOpH�1DWLRQDOH�HQ�GHX[LqPH�
lecture” Compte rendu No 686 (3 August 2020) (Président: Richard Ferrand).  

163 See $UUrWp�GX����DYULO������UHODWLI�j�O¶DXWRULVDWLRQ�G¶H[HUFLFH�GH�OD�SURIHVVLRQ�
de conseiller en génétique, JO, 10 April 2008, no 49, art 1.

164 See 'pFUHW�Q������������GX���RFWREUH������UHODWLI�j�OD�SURIHVVLRQ�GH�FRQVHLOOHU�
HQ�JpQpWLTXH�HW�PRGL¿DQW�OH�FRGH�GH�OD�VDQWp�SXEOLTXH��GLVSRVLWLRQV�UpJOHPHQ-
taires), JO, 3 October 2007, no 23.
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netic counsellor are prohibited by law.165 Again, though genetic counselling 
is not a self-regulating profession in France, where it is regulated by minis-
terial institutions,166 French law does provide for similar public protection 
mechanisms as the constitution of a professional order.

Despite differences in the regulatory structures between these jurisdic-
WLRQV�DQG�WKH�&DQDGLDQ�PRGHO�RI�FRQVWLWXWLQJ�D�SURIHVVLRQDO�RUGHU��ZH�¿QG�
that the measures of public protection they offer are comparable, illustrating 
the comprehensive protection that the constitution of a professional order 
provides to the public. These measures, which are the key advantages to 
the constitution of a professional order, far outweigh its disadvantages. The 
stringency of the requirements that must be met for the state to grant an oc-
cupation self-regulation should not preclude the potential constitution of a 
professional order of genetic counsellors. 

The inclusion of genetic counsellors within an existing professional or-
der would offer a similarly high level of public protection as would an in-
dependently constituted professional order. However, the comparative lack 
of independence associated with inclusion is disadvantageous. Given their 
competence and expertise, members of a professional order are best situated 
to regulate themselves in the public interest and should dispose of complete 
regulatory control. Without complete autonomy, control would be shared 
within the professional order and genetic counsellors would not be able to 
optimally regulate their members. The CAGC’s establishment of regulatory 
measures, such as its Code of Ethics, Code of Conduct, core competencies, 
and a credentialing system is a testament to their capacity to self-regulate. 
For these reasons, an autonomous professional order of genetic counsellors 
is the ideal model, allowing genetic counsellors to self-regulate and address 
the profession’s unique needs. 

While delegation has the key advantage of being the most readily im-
plementable route toward legal recognition – because it does not involve 
the satisfaction of the stringent criteria that the other two models require 
– it does not provide the same level of public protection. Moreover, it does 
not implement mandatory standards of practice, monitoring mechanisms, 
or complaints and disciplinary procedures. In view of the risk of harm the 
practice of genetic counselling creates, delegation inadequately addresses 

165 See C santé publique, supra note 159 arts L1133-8, L1133-10.

166 See Christophe Cordier et al, “Genetic Professionals’ Views on Genetic Coun-
sellors: a French Survey” (2016) 7:1 J Community Genet 51 at 51.
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the implications of the lack of legal recognition of genetic counsellors. 

In summary, our assessment of the advantages and disadvantages of the 
three models of legal recognition available in Canada leads us to conclude 
that the constitution of a professional order is the ideal option. Ultimately, 
however, the decision to legally recognize genetic counsellors, and the se-
lection of a model, falls within provincial jurisdiction. As such, the concerns 
of stakeholders and circumstances unique to each province will require con-
sideration by provincial legislatures in their deliberations. 

The analysis presented in this article will contribute to future discus-
sions involving relevant stakeholders.  As part of the GenCOUNSEL Study, 
a pan-Canadian working group is being convened that will engage with 
both the CAGC and regional genetic counselling groups to determine their 
concerns and positions on the legal recognition of genetic counsellors in 
Canada.167 This working group will involve genetic counsellors from across 
Canada, directors from Canadian university genetic counselling programs, 
medical geneticists, patient representative groups, and representatives from 
provincial ministries of health. The working group’s mandate will be to 
discuss the models of legal recognition available for genetic counsellors 
in Canada and deliberate on their respective merits and drawbacks. These 
deliberations will be based on our current analysis and the assessment we 
have made following our research. Discussions will culminate in the de-
velopment in a consensus statement, which will serve for future pursuits of 
legal recognition in Canada. 

conclusion

Genetic counselling is a fast-growing and evolving occupation both in 
Canada and abroad. As the importance of genetics and genomics in health 
care has increased in recent years, genetic counsellors have taken on more 
VLJQL¿FDQW�DQG�DXWRQRPRXV�UROHV�LQ�ERWK�FOLQLFDO�DQG�QRQ�FOLQLFDO�VHWWLQJV��
Currently, Manitoba is the only province in Canada to legally recognize 
genetic counsellors through the delegation of the act of communicating a 
diagnosis relating to a genetic disease or disorder by physicians. As such, 

167 See BC Children’s Hospital Research Institute, “Activity 4.3: Determination of 
the feasibility of legal recognition using the results from 4.1 and 4.2” (20 Octo-
ber 2020), online: GenCOUNSEL Project: Activity 4 – Policy <https://www.
EFFKU�FD�*HQ&2816(/�RXU�UHVHDUFK�DFWLYLW\���SROLF\!� >SHUPD�FF���)&�
4M7D].
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genetic counsellors are largely practising across Canada without being gov-
erned by legislation ensuring the safety and competence of their practice. 

Given that genetic counsellors routinely interpret complex genomic 
data, relay sensitive information, and can have important effects on patient 
decision making, the implications of this lack of legal recognition for the 
SXEOLF�DUH� VLJQL¿FDQW��:H� WKHUHIRUH�DUJXH� WKDW�JHQHWLF�FRXQVHOORUV� VKRXOG�
become legally recognized across Canada.

To identify legislative solutions for this lack of legal recognition, we 
conducted a comparative analysis of professional legislation in the prov-
inces of Ontario, British Columbia, and Québec to identify potential mod-
HOV�RI�OHJDO�UHFRJQLWLRQ�DYDLODEOH�XQGHU�&DQDGLDQ�ODZ��:H�LGHQWL¿HG�WKUHH�
models of legal recognition: (1) the constitution of a professional order; (2) 
inclusion in a professional order; and (3) delegation. While all three models 
represent feasible options for the legal recognition of genetic counsellors in 
&DQDGD��ZH�¿QG�WKDW�WKH�FRQVWLWXWLRQ�RI�D�SURIHVVLRQDO�RUGHU�LV�WKH�PRGHO�LQ�
which advantages most outweigh disadvantages.

While the provinces of Ontario, British Columbia, and Québec were 
selected as case models to represent the different legal traditions of Canada, 
the results of our analysis may not be applicable to or representative of the 
professional legislation in force in other Canadian provinces. Nevertheless, 
our analysis represents a starting point in the discussion of the legal recogni-
tion of genetic counsellors across Canada. Actual implementation will have 
WR�RFFXU�DW�WKH�SURYLQFLDO�OHYHO�DQG�ZLOO�EHQH¿W�IURP�VLJQL¿FDQW�VWDNHKROGHU�
dialogue. 
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