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Dans cet article, l’autrice défend la 
proposition qu’étant donné les preuves 
scientifiques considérables de la sécurité 
et de l’utilité de la vaccination chez les 
enfants, la prise en compte de l’intérêt 
de l’enfant affaiblit les arguments en 
faveur du refus parental de la vaccina-
tion, indépendamment de la dimension 
de santé publique de cet enjeu, qu’elle 
n’aborde que de manière périphéri-
que.  Dans la première partie, l’autrice 
soutient que le droit moral de refuser la 
vaccination systématique des enfants se 
situe en dehors du champ légitimement 
large de l’autonomie parentale. Dans la 
deuxième partie, elle passe en revue la 
jurisprudence relative à la vaccination 
dans le contexte du droit de la famille 
au Canada, en identifiant le contexte 
juridique dans lequel la vaccination a 
été imposée par les tribunaux, et elle 
examine en quoi ces cas diffèrent de 
ceux où elle n’a pas été imposée. Dans 
la troisième partie, l’autrice examine 
brièvement l’état actuel des mandats 
de vaccination des enfants à l’entrée à 
l’école au Canada et formule quelques 
commentaires sur la tension inhérente 
entre la jurisprudence de la Charte en ce 
qui concerne l’autonomie parentale et 
l’obligation de tenir compte de l’intérêt 
de l’enfant.

In this article, the author defends the propo-
sition that given the overwhelming scientific 
evidence that points to the safety and util-
ity of childhood vaccination, consideration 
of the child’s best interest undermines the 
case for parental vaccine-refusal, quite apart 
from the public health dimension of the is-
sue, which she discusses only peripherally.  
In Part One, the author argues that the moral 
right to refuse routine childhood vaccination 
stands outside the legitimately wide scope 
of parental autonomy. In Part Two, she 
canvasses the vaccination case law in the 
Canadian family law context, identifying 
the legal context in which vaccination has 
been judicially compelled, and considers 
how these cases differ from when it has not 
been compelled. In Part Three, the author 
briefly reviews the current state of child-
hood school-entry vaccination mandates in 
Canada, and offers some comments about 
the inherent tension between the Charter 
jurisprudence as it relates to parental au-
tonomy and the requirement to consider the 
best interest of the child
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InTroduCTIon

The debate about the moral and legal right of parental objection to 
childhood vaccination is an issue that is, as one observer has noted, “pri-
marily related to children” yet children’s rights have been mostly absent 
from this discussion.1 The following paper seeks to add to this dimension of 
the debate, through a combination of moral theory and legal analysis. In this 
paper I propose that parents lack a moral or legal right to an absolute refusal 
of vaccinations on behalf of their children. I do so with reference to the 
best interest of the child,2 the moral limits of parental control rights (paren-
tal autonomy), and the relevant case law, including Charter jurisprudence.

The issue of mandatory vaccination of children, primarily in the context 
of vaccinating children for school-entry, had been a growing concern even 
prior to the current pandemic.3 COVID-19 and the availability of vaccines 

1 See Lori G Beaman, “Commentary: Cautionary Notes on Exemption Elimina-
tion” (2020) 16:2 Healthcare Policy 21 at 24. See also Roland Pierik, “Manda-
tory Vaccination: An Unqualified Defense” (2018) 35:2 J Applied Philoso-
phy 381 at 386 [Pierik, “Mandatory Vaccination”]; Shawn HE Harmon, David 
E Faour & Noni E MacDonald, “Physician Dismissal of Vaccine Refusers: 
A Legal and Ethical Analysis” (2020) 13:2 McGill JL & Health 255 at 286.

2 Considerations of public health similarly undermine the broad 
scope of parental autonomy claimed by some, but I do not ad-
dress the public health dimensions of this debate except peripherally.

3 See Karen Born, Verna Yiu & Terrence Sullivan, “Provinces divided over 
mandatory vaccination for school children” (22 May 2014), online: Healthy 
Debate <healthydebate.ca/2014/05/topic/health-promotion-disease-preven-
tion/mandatory-school-entry-vaccinations/> [perma.cc/F32J-4H3K]; Jes-
sica Walsh, “Should Canada Mandate the Vaccination of Schoolchildren?” 
(28 January 2014), online: McGill Journal of Law and Health <mjlh.mcgill.
ca/2014/01/28/should-canada-mandate-the-vaccination-of-schoolchildren> 
[perma.cc/WZX7-UWPL]; Alison Braley-Rattai, “Most of us support man-
datory vaccination of schoolkids, but is it good policy?” (4 April 2019), 
online: The Conversation <theconversation.com/most-of-us-support-man-
datory-vaccines-for-schoolkids-but-is-it-good-policy-114580> [perma.cc/
P6XQ-CZQG] [Braley-Rattai, “Schoolkids”]; For a debate regarding the 
vaccination of children more broadly, see Ubaka Ogboku & Joan Robin-
son, “Should Vaccinations be Mandatory” (1 March 2019), online: Alberta 
Views <albertaviews.ca/vaccinations-mandatory/> [perma.cc/8CKK-CMP5].
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for children as young as five lends the debate a special urgency.4 Notwith-
standing, the problem of childhood un(der)vaccination against common 
childhood diseases remains.5 Vaccine-preventable diseases (VPDs) that had 
been eliminated from various locales are making a comeback, particularly 
those that pose dire health outcomes for children.6 Measles cases in Europe, 
for example, tripled between 2017 and 2018, bringing with it associated 
deaths and widespread hospitalization.7 As a result, “vaccine-hesitancy”8 
made the World Health Organization’s [WHO] 2019 list of top 10 threats 
to global health, citing particularly the global measles proliferation.9  To-

4 See Lisa Forsberg & Anthony Skelton, “Mandating COV-
ID-19 Vaccination for Children” (14 April 2021), online: The Rot-
man Institute of Philosophy Blog <rotman.uwo.ca/mandating-co-
vid-19-vaccination-for-children/> [perma.cc/3Y22-AMVH].

5 Throughout this article I use the term un(der)vaccinated to refer, jointly, to those 
who have received no vaccinations (unvaccinated) as well as those who have re-
ceived some but not all the recommended routine vaccinations (undervaccinated).

6 See “10 Threats to Global Health in 2019” (2019), online: World Health 
Organization <who.int/news-room/spotlight/ten-threats-to-global-health-
in-2019> [perma.cc/66LJ-42JU] [WHO, “10 Threats”]; “Measles Cases 
and Outbreaks” (2019), online: Centers for Disease Control and Preven-
tion < cdc.gov/measles/cases-outbreaks.html > [perma.cc/3Y22-AMVH].

7 See Jacqui Thornton, “Measles Cases in Europe tri-
pled from 2017 to 2018” (2019) 364 Brit Med J l634 at 1634.

8 Vaccine hesitancy is a fluid concept that exists on a spectrum. Some find the 
term misleading because it appears to “imply that they endorse intermedi-
ate attitudes regarding vaccination in general.” However, that is false. The 
term can capture people who have “no definite opinion, little knowledge and 
little interest in vaccination issues” as much as those who are rigidly anti-
vaccination (see Patrick Peretti-Watel et al., “Vaccine Hesitancy: Clarifying 
a Theoretical Framework for an Ambiguous Notion” (2015) 7 PLOS Cur-
rents Outbreaks at 4). See also Heidi J Larson et al., “Understanding vac-
cine hesitancy around vaccines and vaccination from a global perspective: A 
systematic review of published literature, 2007-2012” (2014) 32:19 Vaccine 
2150 at 2150. The WHO defines vaccine-hesitancy as “delay in acceptance 
or refusal of vaccines despite availability of vaccine services” (Robb But-
ler, “Vaccine Hesitancy: What it Means and What we Need to Know in or-
der to Tackle it” (last visited 27 October 2021) online (pdf): World Health 
Organization <who.int/immunization/research/forums_and_initiatives/1_
RButler_VH_Threat_Child_Health_gvirf16.pdf> [perma.cc/CHK4-QQUA].

9  See WHO, “10 Threats”, supra note 6.
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day, the overwhelming scientific evidence points to the safety and utility 
of childhood vaccination to prevent the spread of VPDs.10 Despite this evi-
dence, childhood vaccinations remain controversial. Parents give a vari-
ety of reasons to justify not having their children vaccinated, including on 
grounds of religious and “conscientious” belief. However, the single most 
significant barrier to vaccination in the global north appears to be concern 
about the safety and/or utility of vaccination, whereby any good of vaccina-
tion is thought to be outweighed by the potential harms associated with the 
vaccines themselves.11 Throughout this article, I will refer to such concerns 

10 See generally Centers for Disease Control and Prevention, “Ten great pub-
lic health achievements – United States, 1900-1999” (1999) 48:12 Mor-
bidity & Mortality Weekly Report 241[CDC, “Health Achievements”]; 
“Global Vaccination Targets ‘off-track’ Warns WHO” (22 April 2015), 
online: World Health Organization <apps.who.int/mediacentre/news/
releases/2015/global-vaccination-targets/en/index.html> [perma.cc/
TFZ6-CRXK] [WHO, “Off-track”]; Public Health Agency of Canada, 
“Public Health Agency of Canada, Benefits of immunization: Canadian Im-
munization Guide (Ottawa: Public Health Agency of Canada, 2016).” 

11 See Shannon E MacDonald, Donald P Schopflocher & Wendy Vaudry, “Parental 
concern about vaccine safety in Canadian children partially immunized at age 
2: A multivariable model including system level factors” (2014) 10:9 Human 
Vaccines & Immunotherapeutics 2603 at 2606. In this study, researchers say “ir-
respective of health care system factors that may impede access, immunization 
uptake is strongly influenced by concern about vaccine safety and lack of belief 
in vaccine effectiveness or disease susceptibility and severity” (at 2607); Ekos 
Research and Assoociates, “Survey of Parents on Key Issues Related to Immu-
nization – Final Report,” (Sept 2011) at 9, online (pdf): Immunize Canada <im-
munize.ca/sites/default/files/resources/1792e.pdf> [perma.cc/46W4-EWGX].
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as vaccine skepticism.12 The above stated reasons for vaccine rejection (i.e., 
religious, conscientious, skeptical) overlap and are often conflated.

Concern among public-health organizations, governments, and 
the public about the ramifications of un(der)vaccination has also in-
creased awareness about vaccination mandates – or, rather, their ab-
sence – and increased demand for childhood vaccination mandates that 
would allow only medical exemptions.13 Anti-vaccination activists in 
Canada, however, have mobilized against any movement in that direc-
tion for at least the last four decades.14 They claim a broad parental au-
tonomy to refuse vaccinations on their children’s behalf, arguing that 
such autonomy is protected by the Charter of Rights and Freedoms.15

12 Additionally, there are numerous reasons for un(der)vaccination that are unre-
lated to reasons of religious belief or vaccine skepticism (see e.g. Matthew E 
Falagas & Effie Zarkadoulia, “Factors Associated with Suboptimal Compliance 
to Vaccinations in Children in Developed Countries: A Systematic Review” 
(2008) 24:6 Current Medical Research and Opinion 1719 at 1736-38; Philip J 
Smith et al, “Parental Delay or Refusal of Vaccine Doses, Childhood Vaccina-
tion Coverage at 24 Months of Age, and the Health Belief Model” (2011) 126: 
Supplement 2 Public Health Report 135 at 138). The current paper, however, 
is concerned with vaccine refusal owing to reasons of, either religious/con-
scientious belief or vaccine skepticism, rather than some of the other reasons 
identified in the literature; reasons for vaccine-hesitancy are not uniform across 
countries (see generally Strategic Advisory Group of Experts on Immuniza-
tion, “Report of the SAGE Working Group of Vaccine Hesitancy” (01 October 
2014) at 18, online (pdf): World Health Organization <www.who.int/immu-
nization/sage/meetings/2014/october/1_Report_WORKING_GROUP_vac-
cine_hesitancy_final.pdf> [perma.cc/83A7-38DL]. Additionally, parents may 
have concerns about a particular vaccine(s) but not all vaccines, even when the 
vaccine about which they are concerned is considered equally safe and effec-
tive by the medical community as those about which they are not concerned.

13 See generally Born, Yiu & Sullivan supra note 3; Walsh, supra note 3; Bral-
ey-Rattai, “Schoolkids” supra note 3; Ogboku & Robinson, supra note 3.

14 See “About Vaccine Choice Canada” (last visited 28 May 2017), 
online: Vaccine Choice Canada <www.vaccinechoicecanada.
com/about/history-of-vran/> [perma.cc/GG8W-JPA4] [VCC].

15 Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 
1982 (UK), 1982, c 11, s 8 [Charter]; see VCC, supra note 14 (VCC is Cana-
da’s largest/most influential anti-vaccination advocacy organization and claims 
that its “first purpose is to protect the rights of parents to decide such ques-
tions [regarding vaccination] for themselves and for their children” (ibid)).
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Parents should, and do, enjoy a wide scope of parental autonomy. It 
is uncontroversial to say that the limits of such autonomy must be deter-
mined with reference to the child’s discernible best interest. I argue, how-
ever, that this places a moral right to refuse routine vaccination outside the 
permissible scope of parental autonomy, comparable to other medically es-
sential treatments such as blood transfusions. Further, I explore the differ-
ent circumstances in which vaccination has been judicially compelled in 
the family law context and consider how these cases differ from when it 
has not been compelled. Finally, I briefly review the current state of child-
hood vaccination mandates in Canada and offer some comments about the 
inherent tension between the Charter jurisprudence as it relates to parental 
autonomy and the requirement to consider the best interest of the child. Im-
portantly, I do not consider what criteria ought to obtain for any particular 
vaccine to be accounted as “essential” and this paper should not be read as 
an endorsement that any approved vaccine for children should ipso facto be 
considered in their best interest. Nor do I consider policy-based arguments 
about the advisability of vaccine mandates to increase vaccine uptake.

I. ParenTal rIghTs…and TheIr lImITs 

A. Family Autonomy and the Best Interest of the Child 

Moral philosophizing about the family and the evolution of family law 
presume the a priori good of the private sphere of the family.16 While some 
feminist theorizing has disputed the presumed good of this arrangement on 
the basis that it generates unequal opportunities for women,17 the private 
family remains the backdrop against which thinking about the rights of par-

16 A priori refers to the idea that something is deduced prior, through theo-
retical reasoning rather than based upon empirical or experiential evidence.

17 See e.g. Shulamith Firestone, The Dialectic of Sex Rev ed. (Toronto: 
Bantam Books, 1971) at 81–118; See also Elisabeth Badinter, The Con-
flict: How Modern Motherhood Undermines the Status of Women, trans-
lated by Adriana Hunter (New York: Metropolitan Books, 2011) at 16–17. 
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ents and children occurs.18 The default posture of non-interference into the 
private family is evident in legislation and the common law. For example, 
Ontario’s Child, Youth and Family Services Act, whose primary purpose is 
“to promote the best interests, protection and well-being of children” stipu-
lates that protective services ought to, as much as possible, promote the “au-
tonomy and integrity of the family unit”, be provided by “mutual consent” 
and be as minimally disruptive as possible.19 Similarly, British Columbia’s 
Child, Family and Community Service Act, for which children’s safety and 
well-being are “paramount considerations”, identifies the “family” as the 
“preferred environment for the care and upbringing of children” and that 
primary responsibility for the care and protection of children rests “with the 
parents.”20 

Similarly, the protection of the best interests of the child enacted 
through common law judgments, in particular courts’ parens patriae func-
tion, is undertaken against a backdrop that recognizes the autonomy and pri-
macy (and privacy) of the family unit. The parens patriae doctrine (Latin for 
“parent of a country”)21 allows (superior) courts to interfere with parental 
autonomy in order to protect the deemed best interest of the child, absent 
specific legislative direction. While there is no expressly defined limit placed 
upon the use of the parens patriae doctrine, that is, “the categories under which 
the jurisdiction can be exercised are never closed”,22 its exercise must, nev-
ertheless, not exceed what is required to manifest the deemed protection.23 

Despite its emphasis on the private family, the best interest of the child 
is a guiding principle in Canadian family law. Allusions to the “autonomy 
and integrity of the family unit” in child-protection laws are best understood 

18 The idea of the private family in western philosophy goes back at least as far as 
Aristotle who describes a husband’s rule over his wife as “constitutional” and 
rule over his children as “royal” (see Aristotle, Politics, Book 1, translated by 
Benjamin Jowett (Oxford: Clarendon Press, 1885), s xii). See also Anne McGil-
livray, “Children’s Rights, Paternal Power and Fiduciary Duty: From Roman 
Law to the Supreme Court of Canada” (2011) 19 Intl J Child Rts 21 at 22–29.

19 See Child, Youth and Family Services Act, SO 2017, c 14, s 1(1)-1(2) [Child Act 2017].

20 See Child, Family and Community Service Act [RBSC 1996] c 46, s 2.

21 “Parens patriae” (last visited 5 January 2022), online: Merriam-Webster <www.
merriam-webster.com/legal/parens%20patriae > [perma.cc/S8MB-VVGJ].

22 E (Mrs) v Eve, [1986] 2 SCR 388 at 426.

23 See ibid at 427.



McGill Journal of law and HealtH

revue de droit et santé de McGill

74 Vol. 15
No. 1

as limited to the role the family plays in providing the kind of “continuity 
of care and…stable relationships” that are consistent with the child’s  in-
terest.24 Where such continuity is not in the best interest of the child, the 
child’s interest prevails.25 Similarly, in the context of marital breakdown, 
once parental decision-making responsibility (custody)26 is assigned, the state 
retreats and the background assumption of the private family is, again, fore-
grounded. This withdrawal is because the “need for continuity generally re-
quires that the custodial parent have the autonomy to raise the child as he or 
she sees fit without interference with that authority by the state or the non-
custodial parent.”27 Importantly, that need for continuity is grounded in the 
child’s interest. This view is highlighted in Young v Young, a leading case 
regarding access rights post-divorce. There, the Supreme Court of Canada 
(SCC) states that “the power of the custodial parent is not a ‘right’ with in-
dependent value granted by courts for the benefit of the parent…it is, in fact, 
the child’s right to a parent who will look after his or her best interests.”28 

The view that parental rights consist solely in those that are necessary to 
protect the best interest of the child, is arguably the dominant view in the philo-
sophical literature as well. There, it is a matter of some debate whether parental 
rights are instrumental only, that is, to be discharged exclusively for the ben-

24 See Child Act 2017, supra note 19 at s 1(2)(3)(i).

25 This is not to say that the best interest of the child is, in fact, unproblem-
atically reflected in all judicial outcomes involving children. See e.g. Mc-
Gillivray, supra note 18, particularly her discussion of Canadian Foun-
dation for Children, Youth and the Law v. Canada [2004] 1 SCR 76.

26 Recent changes to the Divorce Act, RSC 1985 c. 3 (2nd supp) replace the words 
“custody” and “access” with the terms “decision-making responsibility” and 
“contact order” (see Laurence Pinsky, “Everything you Always Wanted to 
know about Amendments to the Divorce Act, but were Afraid to Ask” (27 Feb-
ruary 2021), online: Mondaq <www.mondaq.com/canada/divorce/1042486/
everything-you-always-wanted-to-know-about-amendments-to-the-divorce-
act-but-were-too-afraid-to-ask-?email_access=on> [perma: https://perma.cc/
G2KF-DBRH]).

27 Young v Young, [1993] 4 SCR 3 at para 7.

28 Ibid at paras 37–38; see also Syl Apps Secure Treatment Centre v BD, 2007 
SCC 38 at para 46.
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efit of children,29 or whether parental rights are also fundamental, whereby 
they may be discharged to further (some) of their own interests as parents.30 
On either view children possess basic rights that cannot be overridden by 
parents, therefore it is not clear that even if parental rights were fundamental 
that the right to withhold vaccinations would find strong moral backing here.31 

B. Vaccination and “Mature Minors”
The above tension between the primacy of the private family and the duty 

of the state to promote the best interest of the child, is further complicated by 
children’s own increasing claim to autonomous decision-making. In every 
Canadian jurisdiction a person having reached the age of majority (majors) 
is (rebuttably) presumed to have capacity to give or withhold informed con-
sent to medical treatment. Parental autonomy is partially conditioned by the 
view that (young) children cannot be reliably counted upon to make informed 
decisions that conduce to their best interests. As age and maturity permit, 
children’s views are to be considered regarding decision-making that per-

29 For this view, see generally David Archard, Rights and Childhood, (London: 
Routledge, 1993); Joel Feinberg, “A Child’s Right to an Open Future” in Wil-
liam Aiken & Hugh LaFollette, eds, Whose Child? Parental Rights, Paren-
tal Authority and State Power (Totowa, NJ: Littlefield and Rowman, 1980) 
124; Sarah Hannan & Richard Vernon, “Parental Rights: A Role-Based Ap-
proach” (2008) 6:2 Theory & Research in Education 173; Alison Braley, 
“Religious Rights and Québec’s Ethics and Religious Culture Course” 
(2011) 44:3 Can J of Political Science 613; Robert Noggle, “Special Agents: 
Children’s Autonomy and Parental Authority” in David Archard & Colin 
McLeod, eds, The Moral and Political Status of Children (Oxford: Oxford 
University Press, 2003); Hugh LaFollete, “Licensing Parents” (1980) 9:2 Phi-
losophy & Public Affairs, 182. For a general overview of the philosophical 
arguments regarding the basis of parental rights, see Michael W Austin, Con-
ceptions of Parenthood: Ethics and the Family (Aldershot: Ashgate, 2007).

30 For a view that parents possess ‘fundamental rights’ see Ferdinand Schoeman, 
“Rights of Children, Rights of parents, and the Moral Basis of the Fam-
ily” (1980) 91:1 Ethics 6; Harry Brighouse & Adam Swift, “Parents’ Rights 
and the Value of the Family” (2006) 117:1 Ethics 80; Stephen R Gilles, “On 
Educating Children: A Parentalist Manifesto” (1999) 63 U Chicago L Rev 
937. 

31 This is so, additionally because un(der)vaccination imports consequences to 
third parties in the public health context.
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tains to them.32 Below a certain age, however, their views can only be given 
very little effect, and in some cases, children are simply too young to offer 
any view at all. In other cases, their status as a mature minor, that is, an indi-
vidual who has not yet reached the age of majority33 yet is deemed competent 
to make informed medical decisions on their own behalf,34 may be pivotal.35

Most jurisdictions are legislatively silent regarding age of consent for 
medical treatment, while a numbered few explicitly address the question of 
the “mature minor.”36 Like majors, a mature minor must be capable of in-
formed consent. Unlike majors, minors are not presumed to have this capac-
ity. Capacity for informed consent requires that the individual has the ability 
to understand the implications of the decision to accept or forego a particu-
lar medical treatment, to exercise that capacity in the given instance when 
provided with the relevant information, and they must be capable to exercise 
that capacity free from undue pressure.37 Informed consent is often troubled 
in the case of minors by their “relatively limited life experience [and] their 
dependence on their parents.”38 It is generally recognized that “[i]nfants and 

32 See e.g. Child Act 2017, supra note 19, s 3 (1-6); Convention on the Rights 
of the Child, 20 November 1989, UNTS 1577, art 12(1) (entered into force 2 
September 1990, ratified by Canada 13 December 1991) [CRC].

33 Eighteen or nineteen years of age depending upon the jurisdiction.

34 See generally, Kevin W Coughlin, “Medical decision-making in paediatrics: 
Infancy to Adolescence” (2018) 23:2 Paediatrics & Child Health 138 for 
an overview of the medical decision-making process as it pertains to minors 
through various ‘stages’.

35 The leading case regarding the mature minor doctrine is AC v Manitoba (Di-
rector of Child and Family Services), 2009 SCC 30, [2009] 2 SCR 181 (the 
case engages in robust discussion regarding the best interest of the child and 
the weight to be given a minor’s expressed preference in the context of the 
mature minor doctrine) [AC v Manitoba].

36 For an overview, see Department of Justice, “Article 12 of the Convention on 
the Rights of the Child and Children’s Participatory Rights in Canada” (3 July 
2019), online: Government of Canada < www.justice.gc.ca/eng/rp-pr/other-
autre/article12/p3a.html> [perma.cc/422Q-LEPY].

37 See Canadian Medical Protective Association, “Consent: A guide for Ca-
nadian Physicians” (last modified April 2021), online: CMPA <www.cmpa-
acpm.ca/en/advice-publications/handbooks/consent-a-guide-for-canadian-
physicians#requirements> [perma.cc/G8D3-JPR4].

38 Coughlin, supra note 34 at 138.
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preschool children have not yet attained even a very limited definition of ca-
pacity” and that even among schoolchildren, assent to or dissent from medical 
treatment is not often accompanied by a “[full] understanding [of] the circum-
stances driving a medical decision.”39 In such instances, ultimate decision-
making rests with the parent/guardian, or on occasion with the courts.  

Yet, the mature minor doctrine has limited applicability to the current 
context, in part because in Canada routine childhood vaccines are normally 
administered between the ages of two months and six years.40 In some cas-
es, though, a child will have missed routine vaccination owing to parental 
objection, and thus may be at a more advanced age when the issue comes 
to a head. Where this is the case, the conversation may shift to determin-
ing whether that minor is,  effectively, a mature minor.41 For example, in 
Chmiliar v Chmiliar, a case of parental dispute regarding vaccination of a 
ten and thirteen-year-old, which I re-visit in Part II of this paper, the mother 
argued that her 13-year-old was a mature minor, competent to decide for 
herself whether or not to be vaccinated.42 The court assessed the adolescent 
for her ability to provide informed consent and determined that while she 
had the inherent capacity to consent, that capacity had been “removed by 
fear” of vaccination engendered by her mother. As such, the resultant deci-
sion could not be viewed as truly voluntary, and she could not be considered 

39 See ibid at 139.

40 See e.g. “Publicly Funded Immunization Schedules for Ontario” (2021), on-
line: (pdf) Government of Ontario Ministry of Health <www.health.gov.
on.ca/en/pro/programs/immunization/docs/Publicly_Funded_Immunization-
Schedule.pdf [perma.cc/9QW2-FQER] >; Government of Alberta, “Immuni-
zation and routine immunization schedule” (2021), online: Alberta <www.
alberta.ca/immunization-routine-schedule.aspx#jumplinks-1> [perma.cc/
B7W5-AAC7]; Public Health Association of BC, “BC Routine Immuniza-
tion Schedule, Infants & Children” (2019), online (pdf): ImmunizeBC <im-
munizebc.ca/sites/default/files/graphics/vaccine-schedule-infants-children-
2019-screen.pdf> [perma.cc/5JWT-6GUE]; Government of New Brunswick, 
“Routine Immunization Schedule” (2021), online (pdf): New Brunswick 
Canada < www2.gnb.ca/content/dam/gnb/Departments/h-s/pdf/en/CDC/Im-
munization/RoutineImmunizationSchedule.pdf> [perma.cc/S7MS-5VGH].

41 For the leading judicial view of the mature minor doctrine and its interaction 
with statute and the Charter, see generally AC v Manitoba supra note 35. 

42 See Chmiliar v Chmiliar, [2001] ABQB 525 at para 33 [Chmiliar].
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a mature minor for this particular decision.43 In the end, despite not being 
considered a mature minor, the child’s acute fear of vaccination ultimately 
persuaded the court that getting vaccinated was not in her best interest.44 

In another case, AP v LK, the court overturned an arbitral decision upon ju-
dicial review.45 The arbitrator had committed palpable and cumulatively over-
riding errors,46 when he concluded that vaccination was not in the best interest 
of two children, then aged seven and eleven. As a result, the court allocated 
decision-making authority over vaccination to the parent intending to vacci-
nate. By the end of the judicial review process, the elder child was thirteen. 
The court noted that while the child may be assessed as a mature minor, the 
question was for the minor and their doctor to consider, rather than the court.47 

Owing to the young age at which routine vaccines are normally ad-
ministered and, additionally, that in some cases courts have declined to 
hear from the child at all owing to a concern that canvassing their views 
would unfairly “place them in the middle”’ of a live controversy between 
their parents,48 the mature minor doctrine has played a very small role 
in the vaccination context thus far. The mature minor doctrine has been 
more recently highlighted owing to the approval of a COVID-19 vaccine 
for those above the age of 12 in May 2021.49 Since that time, four cases 
involving parental dispute over COVID-19 vaccinations have been heard 
involving young (pubescent) adolescents (roughly aged 12-14).50 However, 

43 See ibid at paras 55–59. The fear was such that she was “absolutely terrified 
of an allergic reaction” (ibid at para 56).

44 See ibid at para 65. 

45 See generally AP v LK, 2021 ONSC 150.

46 See ibid at para 241.

47 See ibid at para 279.

48 See e.g. CMG v DWS, 2015 ONSC 2201 at paras 42, 44, 45, 48.

49 Health Canada, “Health Canada authorizes use of the Pfizer-BioNTech CO-
VID-19 vaccine in children 12 to 15 years of age” (5 May 2021) online: 
Government of Canada <www.canada.ca/en/health-canada/news/2021/05/
health-canada-authorizes-use-of-the-pfizer-biontech-covid-19-vaccine-
in-children-12-to-15-years-of-age.html> [perma.cc/C9PH-2ZWB].

50 See generally AC v LL 2021 ONSC 6530 [AC v LL]; Saint-Phard v Saint-
Phard, 2021 ONSC 6910 [Saint-Phard]; OMS v EJS 2021 SKQB 243 [OMS]; 
TRB v KWPB, 2021 ABQB 997 [TRB].
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the mature minor doctrine was only decisive in AC v LL.51 Notably, the 
court’s analysis in that regard was lacking. I discuss these cases in Part II.

In this article I am specifically concerned with the parental right to re-
fuse vaccination in the context of the child’s incapacity. This is consistent 
with the (young) age at which routine childhood vaccinations in Canada 
are normally administered, and the jurisprudence regarding vaccination of 
pubescent minors. There is currently no caselaw of which I am aware re-
garding vaccination of minors older than 14. Suffice to say that should a 
minor be given control over this medical decision the debate could still shift 
to the conditions under which vaccination of that minor might nonetheless 
be required in the interest of public health. The debate regarding compelled 
vaccination of majors has exploded since the pandemic.52 Adolescents could 
be compelled to undertake a COVID-19 (or other) vaccine, say for the pur-
pose of school-entry, even while many of them could be construed as ma-
ture minors. Notably, the public health aspect of the debate over manda-
tory vaccination of children is taken up only peripherally in this article. 

51 See generally AC v LL, supra note 50.

52 See generally Colleen M Flood, Bryan Thomas & Kumanan Wilson, “Man-
datory Vaccination for Healthcare Workers: An analysis of Law and Policy” 
(2021) 193:6 CMAJ E217; Samia Hussein, Michael Bryant & Cara Zwibel, 
“The Saturday Debate: Can an Employer Force an Employee to get a Covid-19 
Vaccination?” The Toronto Star (30 January 2021), online: The Star <www.the-
star.com/opinion/contributors/the-saturday-debate/2021/01/30/the-saturday-
debate-can-an-employer-force-an-employee-to-get-a-covid-19-vaccination.
html?rf > [perma.cc/7W4Y-RFA7]; Josh Rubin, “Can your employer force you 
to take the COVID-19 vaccine?” (10 December 2020), online: Toronto Star 
<www.thestar.com/business/2020/12/10/can-your-employer-force-you-to-
take-the-covid-19-vaccine.html> [perma.cc/NQ69-A4WF]; John Paul Tasker 
& Hannah Thibodeau, “Can Employers make the COVID-19 Vaccine Manda-
tory? The Law isn’t Clear” (11 December 2020), online: CBC <www.cbc.ca/
news/politics/mandatory-vaccine-workplaces-vaccine-passport-1.5836153> 
[perma.cc/AU7Z-AWB5]; Alison Braley-Rattai, “Can COVID-19 Vaccina-
tions be Mandated? Short answer: Yes” (2020), online: The Conversation 
<theconversation.com/can-covid-19-vaccinations-be-mandated-short-answer-
yes-151958Can COVID-19 vaccinations be mandated? Short answer: Yes (the-
conversation.com)> [perma.cc/ST2U-74R6]; Ian Bernstein “A Shot in the Dark: 
The Legality of Mandatory Immunization” (13 February 2021), online (blog): 
McGill Journal of Law and Health <mjlh.mcgill.ca/2021/02/13/a-shot-in-
the-dark-the-legality-of-mandatory-immunization/> [perma.cc/27N5-W7SS].
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C. The Wide Scope of Parental Autonomy

The issue of mature minors aside, parents rightfully have a wide scope of 
decision-making, that is, “the right to direct children’s activities within some 
kind of sphere of sovereignty within which parents have exclusive title.”53  
Without a wide scope of parental decision-making it is unlikely that most 
people would find the idea of parenting attractive and “the very term ‘par-
enting’ [would be] void.”54 Similarly, it is unclear whether children could 
otherwise receive the ongoing love, nurturing and consistency they require.

Additionally, a wide scope of decision-making is required by the fact 
of moral pluralism, which characterizes advanced liberal democracies. This 
wide scope is owing to liberal-democracy’s commitment to show “equal 
concern and respect” for each citizen. This presumes that the state ought to 
be “neutral” vis-à-vis citizens’ varied conceptions of what is a good life.55 
One fact that connects parental control rights to those parents’ conceptions 
of the good life is that parents cannot divorce their understanding of such 
conceptions from how they rear their children. As William Galston has 
said of parenting: “[W]e cannot but draw upon the comprehensive under-
standing that gives our values whatever coherence and grounding they may 
possess.”56 Therefore, parents necessarily choose different options one from 
the other. 

53 Alison Braley-Rattai, “Little Liberals: A Child-Centred Approach to the In-
culcation of Values” (PhD Thesis, The University of Western Ontario, 2012), 
online: Electronic Thesis and Dissertation Repository <ir.lib.uwo.ca/etd/805> 
[perma.cc/NU8A-WGGH] at 52.

54 Ibid at 73.

55 See especially Ronald Dworkin, Taking Rights Seriously, 2nd ed, (Cambridge, 
Massachussetts: Harvard University Press, 1978) regarding the state duty of 
“equal concern and respect.” See also Richard Moon, “Freedom of Religion 
Under the Canadian Charter of Rights: The Limits of State Neutrality” (2012), 
45:2 U British Columbia L Rev at 499–500 (examining the extent to which 
state neutrality can hold when deciding issues regarding religious practice as a 
corollary to the religious belief protected under the Charter); SL v Commission 
scolaire des Chênes, 2012 SCC 7, [2012] 1 SCR 235 [Commission Scolaire] 
(the SCC recognizes that “absolute neutrality does not exist” (ibid at para 31). 
However, something like a ‘relative neutrality’ might).  

56 William A Galston, Liberal Pluralism: The Implications of Value Pluralism for 
Political Theory and Practice (Cambridge UK: Cambridge University Press, 
2002) at 102. 
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In an oft-quoted phrase, Justice La Forest of the SCC, as he then was, 
described parental decision-making as “rooted in the presumption that par-
ents should make important decisions affecting their children both because 
parents are more likely to appreciate the best interests of their children and 
because the state is ill-equipped to make such decisions itself.”57 Undeni-
ably, the state is ill-equipped to make day-to-day decisions for children, nor 
would such a structure hold much attraction for parents. However, this does 
not lead inescapably to the conclusion that parents know best. Two Alberta 
cases remind us that parents can make decisions about their children that have 
devastating consequences. In one case, a seven-year-old boy died from a se-
vere bacterial infection that would have been alleviated with penicillin.58 In 
the second case, an eighteen-month-old boy died of meningitis.59 In both cases 
the parents treated the children with various “natural remedies” that they had 
researched on the internet, ultimately ensuring the boys’ premature deaths.  In 
both cases the parents were charged criminally for their role in those deaths.60 

57 B (R) v Children’s Aid Society of Metropolitan Toronto, [1995] 1 SCR 315 at 
para 85, La Forest J [B (R)]. 

58 See generally R v Lovett, 2017 ABQB 46 (CanLII).

59 See generally R v Stephan, 2016 ABQB 319 (CanLII) [Stephan QB]. It is im-
portant to note that it is uncertain whether proper medical treatment would 
have been successful in this case, however, the court found on the evidence that 
appropriate medical attention “could have made a difference” (see ibid at para 
44). 

60 In R v Lovett, the mother was found guilty. R v Stephan has been a compara-
tive roller-coaster. The original conviction in R v Stephan was later held up by 
the Alberta Court of Appeal but quashed by the SCC and a new trial ordered 
(see R v Stephan 2018 SCC 21, [2018] 1 SCR 633). That new trial acquit-
ted the couple (see R v Stephan, 2019 ABQB 715) but that acquittal was set 
aside by the Alberta Court of Appeal on the basis that the trial judge’s com-
ments led to a reasonable apprehension of bias (see Meghan Grant, “David and 
Collet Stephan to face 3rd Trial over Toddler Death as Appeal Court overturns 
Acquittals” (8 March 2021), online: CBC News <www.cbc.ca/news/canada/
calgary/david-collet-stephan-appeal-decision-toddler-1.5941209> [perma.cc/
J5VD-C9WB]. The charges have ultimately been dropped, see Bill Grave-
land, “Charges dropped before third trial of Alberta couple in son’s menin-
gitis death” (22 June 2021), online: National Post <nationalpost.com/news/
canada/cp-newsalert-alberta-crown-stays-charges-against-parents-in-tod-
dlers-death?utm_term=Autofeed&utm_medium=Social&utm_source=Face-
book&fbclid=IwAR2Qbv0CmY8Du1tDLHF68xqrYuSEEEvTCblGzB3u84F
93kwojnkI43x-v5M#Echobox=1624410307> [perma.cc/DY5H-U4ZA].
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Such extreme outcomes to parental decision-making are thankfully rare. 
However, the point remains that parents often do not know what is in their 
child’s best interest. Rather, the ability to discern the best interest of “any 
child or even children in general is often indeterminate and speculative” and 
ascertaining it will “involve complex predictions about the consequences 
of choices and future outcomes.”61 Parents can be expected to know their 
own children – their likes, dislikes, fears, proclivities, and talents – better 
than others do. For that reason, their decision-making is often conducive 
to their child’s best interest. However, in many cases involving parental 
decision-making there is simply no one discernible best interest. The Court 
has acknowledged this stating that “the simple injunction to act in the best 
interests of the child does not provide parents with a workable standard 
by which to regulate conduct.”62 The judiciary faces a similar difficulty as 
do parents. Commenting upon the judicial test examining the best interest 
of the child, Justice McLachlin, as she then was, wrote: “The multitude of 
factors that may impinge on the child’s best interest make a measure of in-
determinacy inevitable.”63 

Nevertheless, whatever general indeterminacy there may be in assessing 
the best interest of the child, vaccination largely avoids the problem because the 
medical consensus so clearly argues in favour of it.64 For example, the Centers 
for Disease Control and Prevention (CDC) refers to vaccines as simply “one 
of the greatest achievements of biomedical science and public health.”65 Sim-
ilarly, the UN’s World Health Organization (WHO) calls vaccines “life-sav-
ing” and seeks to ensure that every child is routinely vaccinated to “avert 1.5 

61 See Skivenes, Marit & Line Marie Sørsdal, “The Child’s Best Interest 
Principle across Child Protection Jurisdictions” in Asgeir Falch-Eriksen & 
Elisabeth Backe-Hansen, eds. Human Rights in Child Protection (Cham: 
Springer International Publishing, 2018) 59 at 60. 

62 KLB v British Columbia [2003] 2 SCR 403, 230 DLR (4th) 513 at para 46 
[KLB] (as quoted in Lionel Smith, “Parenthood is a Fiduciary Relationship” 
(2020) 70:4 University of Toronto Law Journal 395 at 399–400.

63 Gordon v Goertz, [1996] 2 SCR 27 at para 20, 134 DLR (4th) 321.

64 See CDC, “Health Achievements”, supra note 10; WHO, “Off-track”, supra 
note 10; Public Health Agency of Canada, supra note 10.

65 “Achievements in Public Health, 1900-1999 Impact of Vaccines Universally 
Recommended for Children -- United States, 1990-1998” (2 April 1999), on-
line: Centers for Disease Control and Prevention <www.cdc.gov/mmwr/pre-
view/mmwrhtml/00056803.htm> [perma.cc/Y58J-PQNX]. 
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million deaths each year from vaccine preventable disease.”66 On this point, 
Roland Pierik has said that “[t]he fact that some parents believe that vaccine 
refusal is in the best interest of their children does not imply that this is 
objectively the case…[a]nd although many interests of children are context-
dependent, when they are concerned with serious health risks, these interests 
are objective and beyond parental discretion.”67 Children’s interest in being 
vaccinated is not part of that category of decision-making whereby intimate 
knowledge of one’s children’s likes, dislikes, talents and proclivities is usu-
ally relevant to the best interest assessment. Thus, vaccine refusal grounded 
in the parents’ ostensible superior knowledge of their specific child’s best 
interest usually undermines rather than bolsters the case for vaccine refusal. 

Pieriek himself, however, demurs from an unqualified defense of man-
datory vaccination, arguing that where children are protected indirectly, via 
voluntarily-achieved herd immunity,68 the state is not legitimated in mandat-
ing vaccination due to the parental right to raise one’s children consistent 
with one’s deeply-held religious and conscientious beliefs.69 It is for this 
reason that Pieriek argues that decisions regarding mandatory vaccination 
of children “are not only dependent upon the various risks of the disease 
and risks and benefits of its vaccination, but also upon the contingent preva-
lence of herd immunity in a specific community.”70 This argument assumes 
that parental right to raise one’s children consistent with deeply held be-
liefs includes, at least in the first instance and with limitations, the right to 
reject what Pierik otherwise recognizes as the child’s objective interest in 
being vaccinated. Interrogation of Pierik’s view requires that we tease-out 
some important distinctions among the various strands of vaccine-refusal.

66 WHO, “Off-track” supra note 10.

67 Pierik, “Mandatory Vaccination”, supra note 1 at 385. 

68 See Paul Fine, Ken Eames & David L Haymann, “Herd Immunity: a Rough 
Guide” (2011) 52:7 Clinical Infectious Diseases 911 at 911.

69 See Roland Pierik,“Vaccination Policies: Between Best and Basic Interests of 
the Child, between Precaution and Proportionality” (2020) 13:2 Public Health 
Ethics 201at 207–208.

70 Ibid at 207. 
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D. Religious Belief, Conscientious Objection, and Vaccine-Skepticism  

Vaccine refusal owing to vaccine-skepticism must be conceptually 
parsed from a genuinely religious or sincerely held matter of conscience. 
One can contrast vaccine-skepticism with the “religious” view that re-
jects vaccination on the basis that one should not interfere with what is 
providentially ordained, much as some would refuse medically neces-
sary or life-saving blood transfusions for their children. For example, 
in 2019, New Brunswick considered eliminating non-medical exemp-
tions (Bill 39)71 from its vaccine reporting laws for schoolchildren.72 
Vaccine Choice Canada’s (VCC) legal brief opposing Bill 39 stated that 
some citizens “object to receiving vaccines because of their religious 
beliefs, not necessarily because they doubt the safety and efficacy of 
vaccines.”73 The similarity between religiously motivated vaccine refusal 
and that of religiously motivated refusal of blood transfusions, is evident 
here: in either case one is leaving the fate of the child “in god’s hands”. 

It is owing to the similarity between religiously motivated vaccine re-
fusal and that of refusing such treatment as a blood transfusion that Pierik’s 
argument for indirect protection should hold no moral sway, although it may 
hold sway politically. It may be politically prudent to attempt to achieve 
herd immunity for a particular VPD through voluntary rather than coercive 
means,74 in which case consideration of the localized prevalence of herd 
immunity may be germane. However, it should hold no moral sway, be-

71 See Bill 39, An Act Respecting Proof of Immunization, 2nd Sess, 59th Leg, 
New Brunswick, 2019 (defeated 18 June 2020).

72  See Public Health Act, SNB 1998, c P-22.4.

73 James Kitchen, “A Threat to Liberty and Bodily Autonomy: Compelling Indi-
viduals to Choose Between Vaccinations and Public Education” (6  September 
2019), online: Vaccine Choice Canada <www.vaccinechoicecanada.com/ex-
emptions/new-brunswick-mandatory-vaccine-bill-39-legal-opinion/> [perma.
cc/3J42-MS72] (this same brief goes on to suggest that there are significant harms 
with at least some of the vaccines counted among those routinely recommended 
to children);  See also Syndicat Northcrest v Amselem 2004 SCC 47 (for the SCC’s 
articulation of the legal test for a religious freedom claim under the Charter).

74 See e.g. Braley-Rattai, “Schoolkids”, supra note 3 (There, the author ar-
gues for caution when mandating vaccinations for children, not be-
cause of any parental right, but owing to potential unintended conse-
quences. While mandates should remain on the table, the author argues, 
we should not proceed in ignorance of these potential consequences).
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cause morally speaking it is indistinguishable from the providential view 
that would allow a child to die for lack of a blood transfusion. Below, I ad-
dress why the fact that a person may be more likely to die for lack of a blood 
transfusion than from lack of a vaccine is not fatal to this analogy.

The idea of vaccine-refusal based upon “conscientious” (sometimes 
referred to as “philosophical”) belief is somewhat different. This stems 
from the greater difficulty in parsing what is truly a matter of conscience 
from what is simply a matter of opinion or preference. The US Supreme 
Court case United States v Seeger75 may shed some light on this distinc-
tion. In 1965 three conscientious objectors won their bid to be excused 
from compulsory military service pursuant to Universal Military Train-
ing and Service Act (UMTSA) on conscientious grounds that were not 
strictly “religious” in nature. The Court maintained that it was required 
to extend the exemptions found in the UMTSA—which referred not to 
“religion” but to a “Supreme Being”—to all those who were motivated 
by any belief when such “is a sincere and meaningful belief occupying 
in the life of its possessor a place parallel to that filled by […] God.”76

In the Canadian constitutional realm, religious and non-religious con-
scientious beliefs (NRCB) are discretely protected under section 2(a) of the 
Charter. Yet, as in Seeger, their close substantive proximity to each other 
is perceptible in what little jurisprudence exists.77 Maurice v Canada (At-
torney General) is an example of a rare—possibly only—successful NRCB 
claim under the Charter, concerning a federal inmate’s continued access 
to vegetarian meals once he had renounced his association with the Hare 
Krishna community.78 Richard Moon notes that the court’s easy acceptance 
of the claim of NRCB was not owing to any vigorous assessment of what a 
claim of conscience requires, because none was undertaken. Acceptance was 
likely because of how assimilable the practice of vegetarianism was with a 
previously recognized religious practice, one that had “no obvious impact 
upon the rights and interests of others.”79 Indeed, the inmate had been pro-

75  (1965), 380 US 163 at para 22 [Seeger].

76 Ibid [emphasis added].

77 See generally Richard Moon, Freedom of Conscience and Religion (Toronto: 
Irwin Law, 2014). 

78 See Maurice v Canada (Attorney General), [2002] FCT 69 at paras 12–14 
[Maurice].

79 Moon, supra note 77 at 192.
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vided with vegetarian meals when he was an acknowledged Hare Krishna.

By contrast, claims of NRCB have failed when they appeared to be a 
matter of opinion unattached to considerations of conscience, such as in 
the series of lower court cases challenging various traffic safety laws as a 
violation of conscientious belief.80 In R v Locke, for example, the court pro-
claimed that a “belief that wearing a seatbelt would cause more harm than 
good is not of the same order as the comprehensive value system protected 
by section 2(a) [of the Charter]”.81 For this reason, some observers have 
expressed doubt regarding the extent to which vaccine-refusal purportedly 
for reasons of “conscience” would find protection under the Charter since 
much of this refusal is a matter of vaccine-skepticism.82 VCC’s submission 
in response to Bill-39 demonstrates this point. It reads: “the reality is that, 
for many, the choice to selectively vaccinate or not vaccinate is a serious de-
cision that is taken to avoid risks of harm, to act in accordance with deeply-
held beliefs, or both” and that parents often find it “extraordinarily difficult” 
to obtain a medical exemption.83 Those who “vaccinate selectively” or seek 
to “avoid risk of harm” while not qualifying for a medical exemption, may 
more closely resemble a vaccine-skeptic than the kind of true conscientious 
objector envisioned in Seeger or Maurice. Their beliefs, therefore, might 
more readily be viewed as on the same order as those forwarded in R v Locke. 

Be that as it may, the basis for parental vaccine-refusal on any of the 
above grounds is morally impermissible; either (a) it is a species of vaccine-
skepticism which rejects the child’s objectively discernible best interest, 
or (b) the parent is prepared to accept the morbidity and/or death of the 
child, thus rendering it undifferentiated from the refusal to permit a need-
ed blood transfusion. Here, it may be objected that no one particular child 
is likely to die from a lack of a vaccine as they would do from lack of a 
blood transfusion. I submit that from both a moral and practical perspective 

80 See e.g. R v Locke, 2004 ABPC 152 at paras 22–27 [Locke]; R v Dubbin, 2009 
BCPC 164 at paras 32–35 [Dubbin]; R v Warman, 2001 BCSC 1771 at paras 3–6 
[Warman]. See also Moon, supra note 77 at 193–97 (for a discussion about the 
difficulty in parsing the distinction between a claim of conscience that is appropri-
ate for constitutional protection, and a matter of personal opinion or preference).

81 Locke, supra note 80 at 25.

82 See Bryan Thomas & Colleen Flood, “Eliminating Religious and Philosophi-
cal Exemptions: The Next Step in Ontario Campaign against Vaccine Hesi-
tancy” (2020) 16:2 Healthcare Policy 14 at 17.

83 Kitchen, supra note 73.
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this objection is limited because it ignores the public health dimensions of 
the debate which are ineluctably intertwined with the child’s best interest.

E. The Child’s Best Interest and Public Health: Flip Sides of the Same 
Coin
 “Essential” or “necessary” medical treatment may be administered to 

a child without parental consent.84 Thus, vaccinations must be deemed non-
essential treatment in order for those arguing for a parental right to refuse 
them to do so successfully. The distinction between vaccination and “es-
sential” treatment was drawn by an Alberta court in the context of child 
protective legislation.85 There, the court concluded that essential treat-
ment will normally be “curative rather than preventative” and established 
that an essential treatment would be one wherein its absence would im-
pose an “imminent risk of serious harm.”86 Thus, we can reasonably in-
fer from this case that the categorization of vaccination as “non-essential” 
in routine instances, that is, instances wherein the child is in good health 
and has no medical contraindications, rested on the premise that a given 
individual child may lead a perfectly healthy life without being vacci-
nated. However, this premise is misleading for two interrelated reasons.  

First, central to the unique characteristic of vaccination as preventa-
tive rather than curative is that one has no way of knowing in advance 
which child will (a) ever encounter an infected person, (b) contract the 
disease should they come into contact with an infected person, or (c) 
how sick they would become if they contracted the disease. So, while it 
is strictly true that not every child requires vaccination to be healthy, 
much less stay alive, we cannot know definitively in advance which 

84 See e.g. B (R), supra note 57.

85 See JP (Re), 2010 ABPC 379.

86 See ibid at paras 31, 41. 
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ones do.87 Additionally, it is well-established that un(der)vaccinated per-
sons are at an advanced risk of both spreading and contracting VPDs.88

The second reason flows from the previous one. Central to the unique char-
acteristic  of  vaccination is the public good of herd immunity created through 
sufficient vaccine-uptake.89 Herd immunity is a public good par excellence 
because it is both non-excludable (one cannot exclude people from its bene-
fit), and non-rivalrous (one’s use does not diminish its overall stocks).90 Like 
other quintessential public goods, it suffers from the free-rider problem, that 
is, people benefit from its use without submitting to the burden of its upkeep. 

When it comes to herd immunity, the free-rider problem is both a fair-
ness question and one of practical significance. Free riders not only ben-
efit from a public good to which they do not contribute, but actively un-
dermine its provision. The relative lack of mortality and morbidity from 
VPDs due to high vaccine-uptake generally, skews the free rider’s assess-
ment of the value of vaccination and the risk posed by the relevant VPD. 
The reason, then, that one might plausibly say that no particular child 
needs vaccination to be healthy, is because sufficient numbers of other 
children have undertaken the burden of vaccination on that child’s behalf. 
Consequently, observers often refer to vaccination as a “victim of its own 

87 See generally Angus Dawson, “Vaccination and the Prevention Problem,” 
(2004) 18:6 Bioethics 515 (Dawson discusses what he calls “the prevention 
problem” that is, the idea that individuals should not be forced to undergo the 
burden (risk) associated with vaccines for the benefit of others. Dawson shows 
that the prevention problem may be overcome by explicating that everyone 
benefits from “unknown quantities” of herd immunity precisely because it is 
unknown (and unknowable) at the individual level, how much risk any particu-
lar person undergoes versus how much benefit they receive from vaccination); 
See, generally, Jacqueline McBrien et al, “Measles Outbreak in Dublin, 2000” 
(2003) 22:7 Pediatrics Infectious Disease J 580.

88 See e.g. McBrien et al, supra note 87 at 582; David E Sugarman et al, 
“Measles Outbreak in a Highly Vaccinated Population, San Diego, 2008: Role 
of the Intentionally Undervaccinated” (2010) 125:4 Pediatrics 747 at 752; MJ 
Knol et al “Large ongoing measles outbreak in a religious community in the 
Netherlands since May 2013” (2013) 8:36 Euro Surveillance.

89 See generally Dawson, supra note 87.  

90 See Paul A Samuelson, “The Pure Theory of Public Expenditure” (1954) 36:4 
The Rev of Economics & Statistics 387 at 397 (Samuelson is often taken for 
having articulated our modern theory of what is a quintessential public good).
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success”.91 As such, the anti-vaccination lobby’s claim that a parental right 
of vaccine-refusal is protected by the Charter is unwittingly a request to 
have that free-ridership given constitutional benediction, with its concomi-
tant consequence – decreasing vaccine-uptake and preventable outbreaks.

What counts as the child’s best interest is clearly a matter of debate, in 
law and in moral theory. Clear, too, is that the understanding of what is best 
for children cannot be reduced to whatever the parent believes it to be without 
rendering our current family law framework incoherent. Saying so is not an 
argument to endlessly maximize children’s interest as the term “best inter-
est” may suggest to some.92 There are many things that are in a child’s best 
interest yet undesirable for the state to impose because they conflict with the 
legitimate interests of others in the family, require day-to-day monitoring 
inconsistent with the private family as a general good, are beyond parental 
capabilities or financial resources, or are difficult to quantify above some 
very minimal level. However, vaccination avoids these problems just as it 
avoids much of the indeterminacy problem.  That is because vaccination 
constitutes a bright line and occurs only a handful of times in a child’s life. 
Furthermore, it requires no intimate ongoing monitoring, it is available via 
our public health system, and it benefits other members of the household 
by reducing risk of transmission. As Harmon, Faour and MacDonald opine, 
“[g]iven the well-entrenched rights of children to protection and to adequate 
health care, and given the proven utility of vaccination both to individuals 
and communities … parents should rightly have to meet a high threshold in 
making a case that routine vaccination is not in the child’s best interests.”93 
That opponents of childhood vaccination will not agree is not determinative.

91 The argument here is that when the disease is not present (because of vaccina-
tion’s success in the context of generally high vaccine-uptake) half the prob-
lem is gone and, for many, “all the risk [becomes] focused on the vaccine” 
(see Liam Drew “The Case for Mandatory Vaccination” (2019) 575 Nature 
Outlook: Vaccines 58 at S59). 

92 A participant in the conference at which the idea for this paper was first 
presented raised the point about endless maximization. See also, Smith supra 
note 62 (Smith discusses that parents may consult their own (non-parental) in-
terests without inviting legal liability for failing to maximize their children’s 
interests at 398–400).

93 Harmon, Faour & MacDonald supra note 1 at 276.
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II. The “VaCCInaTIon Cases” 
The medical consensus that vaccination is generally in children’s 

best interest is the foundation upon which a series of “vaccination cases” 
have been decided in the context of Canadian family law. Thus, vaccina-
tion is not only in the child’s best interest as a medical fact, but as a le-
gal one as well. The extent to which children can be vaccinated despite 
parental objection in the family law context, however, will likely depend 
upon the legal framework at issue and various specific circumstances.

The vaccination cases can be divided into three categories: (1) 
Those where there is parental dispute and decision-making author-
ity must be allocated as an incident of custody, (2) those involv-
ing child protective services in the context of absolute parental refus-
al—absolute meaning where both parents refuse vaccination—absent 
any exceptional health concerns for the particular child, and (3) those 
involving child protective services in the context of absolute parental re-
fusal, in the presence of exceptional health concerns for the particular child.

 

A. Vaccination and Parental Dispute
In at least twenty-two cases, Canadian courts have considered arguments 

concerning whether vaccination is in the best interest of the child pursuant to the 
statutory direction to determine that interest in parental decision-making (cus-
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todial) disputes.94 While the first of these cases reaches back to 2001, most have 
been heard in the last decade, with over half having been heard since 2018.95  
Overall these cases demonstrate an unusually clear legal position: that, absent 
rare, child-specific considerations, both routine childhood vaccination96 and 
the currently approved COVID-19 vaccines, are in the best interest of the child.

CMG v DWS, the leading case in Ontario, is helpful for its compre-
hensive assessment of the evidentiary basis for finding that routine vac-

94 See Herriot-Howes v Pascuzzi, [2002] CanLII 49568 (ON SC); Di Serio v 
Di Serio, [2002] OJ 5341 at paras 24–26, (2002) OTC 406 [Di Serio]; MJT v 
DMD, 2012 BCSC 863 at paras 174–76 [MJT]; GM v SS, 2012 BCSC 1491 
at paras 182–83 [GM]; Vincent v Roche-Vincent, [2012] BCSC 1233 at paras 
73–74 [Vincent]; TF v AD, [2013] BCPC 205 at paras 29–36 [TF]; CMG v 
DWS, [2015] ONSC 2201 at paras 32–34 [CMG]; PW v CM, [2017] NSSC 
91 at paras 74–84 [PW]; Faulkner v McTaggart, [2018] ONSC 5960 at paras 
20–26 [Faulkner]; DRB v DAT, [2019] BCPC 334 at paras 42–44 [DRB]; BLO 
v LJB, [2019] ONCJ 534 at paras 117–118 [BLO]; Lidstone v Simonar, [2019] 
ONSC 2995 at paras 183–192 [Lidstone]; Tarkowski v Lemieux, [2020] ONCJ 
280 at paras 50–59 [Tarkowski]; BCJB v E-RRR, [2020] ONCJ 438 at paras 
7–15 [BCJB]; Chambers v Klapacz, [2020] ONSC 2717 at paras 6–11 [Cham-
bers]; AP v LK, supra note 45 at paras 181–186 [AP]; IS v JW, [2021] ONSC 
1194 at paras 127–129 [IS]; AC v LL, supra note 50; Saint-Phard, supra note 
50; OMS supra note 50; TRB supra note 50; Chmiliar, supra note 42. I believe 
this to be a comprehensive list.

95 There is also one case from Ontario that reaches back to 1968 in which the 
court had to deal with a father’s claim to custody, an objection to which was 
the father’s religious opposition to immunizations and blood transfusions (see 
King v King, [1968] OJ No 470 (Ont HC)). The court found that the father 
would allow these procedures “if convinced that they were not harmful” and 
awarded him custody (ibid at para 12). In obiter, the court commented “How-
ever, I do not think that medical science even yet says that immunization injec-
tions are necessary to health…” (ibid at para 30). However, and as has been 
noted by a court more recently, the 1968 case’s persuasive value is limited by 
the fact of its age, including that it was decided more than two decades prior to 
when the Immunization of School Pupils Act was passed (de Serio, supra note 
94 at para 22). More to the point, the outcome is not necessarily inconsistent 
with the current family law framework that I explore in this section. Notwith-
standing, owing to its limitation I do not include King v King in my accounting 
of “vaccination cases.” 

96 “Routine vaccination” refers to being vaccinated according to the ‘routine 
schedule’ of publicly funded vaccines for young children, in the relevant juris-
diction.
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cination is generally in the child’s best interest.97 This case involved a 
dispute between divorced parents over whether to vaccinate their ten-year-
old daughter. The parents had originally agreed that the child could de-
cide for herself at the age of twelve whether to be vaccinated. However, 
the issue came to a head when the mother announced an upcoming trip 
to Germany. The father was in favour of the trip but nevertheless insisted 
that the child be vaccinated prior to leaving. The mother opposed this as 
she believed that vaccines were, on balance, harmful. However, the court 
ultimately rejected her claim to competency with medical research98 and 
the claims that she proffered in support of her vaccine-skepticism, which 
consisted, in the main, of a list of what she called “indisputable facts”.99 
This list included claims that severe adverse reactions to vaccination, 
such as encephalopathy and brain damage, are “common”, that vaccines 
contain certain “toxic” ingredients that they do not, in fact, contain, and 
that vaccines are, simply, “ineffective”.100 Far from being “indisputable” 
these claims are antithetical to the generally accepted medical science.

According to the judge, the mother’s evidence and that of her support-
ing witnesses amounted to “a cherry picking of resources derived from anti-
vaccination advocates.”101 The judge further concluded that the mother and 
her supporting witnesses were “locked in a never ending spiral of blind ac-
ceptance of statements by individuals who claim to be experts in the field in 
which they are not.”102 Consequently, the judge ordered that the child be vac-
cinated prior to her departure for Germany because doing so was “in her best 
interest.”103 Furthermore, all future decision making regarding vaccination 
of the child was granted to the father. Similarly, in 2017, a Nova Scotia court, 
relying heavily upon CMG v DWS, allocated decision-making authority over 
a child’s vaccination to the father.104 This decision was also based on the find-
ing that the mother’s anti-vaccine beliefs lacked credibility, and that she was 

97 See CMG v DWS, supra note 94.

98 See ibid at para 61.

99 See ibid at paras 63,64.

100 See ibid.

101 Ibid at para 70.

102 Ibid at para 65.

103 Ibid at para 105.

104 See PW v CM supra note 94 at para 139. 



The BesT InTeresT of The ChIld and The lImITs of 
ParenTal auTonomy To refuse VaCCInaTIon

2022 93

unqualified to effectively undertake research and analyze medical studies.105

More recently, courts have, simply, taken “judicial notice”106 of the 
safety and efficacy of vaccination. For example, in BCJB v ERRR, the court 
took judicial notice of the fact that “vaccines are safe and effective”107 and 
that “public policy...supports the widespread use [sic] vaccination.”108 The 
court did so after reviewing the expert evidence presented in prior vacci-
nation cases, concluding that “the case law, read as a whole, reflects the 
reality [that] there is no debate in the medical community about the facts 
about which [this court is] prepared to take judicial notice.”109 Similarly, in 
IS v JW, Justice Bale concluded that she too would “adopt the comments 
of Justice Finlayson [in BCJB v ERRR], and take judicial notice of the 
same adjudicative facts,”110 noting that the court in AP v LK had also cited 
Justice Finlayson’s analysis regarding judicial notice “with approval.”111

Courts, then, have adopted the position that vaccination is generally 
in the best interest of the child. In all but two cases of parental dispute, the 
court ordered vaccination and/or allocated parental decision-making author-
ity over vaccination to the parent who evinced the desire for their child(ren) 
to be vaccinated. This occurred even when the parent opposing vaccination 
retained other significant decision-making capacity. The two exceptions 
are Chmiliar,112 discussed in Part I, and AC v LL, 113 discussed below.  

105 See ibid at para 109. 

106 “Judicial notice” means the adoption of facts considered to be without serious 
doubt and which are reasonably to be apprehended by the average person lack-
ing any particular expertise, and thus for which expert testimony need not be 
produced for the court. 

107 Supra note 94 at para 186.

108 Ibid at para 192.

109 Ibid at para 189. 

110 IS, supra note 94 at para 183.

111 Ibid at para 182. See also AP v LK, supra note 45 at paras 181–186; Saint-
Phard, supra note 50 at para 5; AC v LL, supra note 50 at paras 23-28; OMS, 
supra note 50 at paras 112–113.

112 Supra note 42.

113 Supra note 50.
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Recall, in Chmiliar, the 10-year-old was ordered to be vaccinated, but 
the 13-year-old, who was ultimately found incapable of informed con-
sent owing to the “irrational fear” of vaccination instilled by her mother,114 
was simultaneously found to be so acutely fearful as to outweigh the ben-
efit of vaccination in her case. In part, the court was motivated by the 
concern that should it disregard the minor’s fear, she could develop “an 
intense resistance to healthcare treatment involving vaccination” go-
ing forward.115 This was noteworthy because the minor had expressed a 
desire to be vaccinated against rubella when she is older.116 It bears not-
ing, as well, that this decision, from 2001, was recently found unpersua-
sive by a Saskatchewan court that concluded the decision was inconsistent 
with “today’s jurisprudential environment” and “not correctly decided.”117 

Overall, courts have taken their direction from the preponderant medical 
evidence which commends the benefit of routine childhood vaccination, like-
wise regarding COVID-19 vaccines specifically. In four cases heard so far, AC 
v LL, Saint-Phard v. Saint-Phard, OMS v EJS, and TRB v KWPB, the courts 
have determined that “absent compelling evidence to the contrary” vaccination 
against COVID-19 is in the child’s best interest.118 Additionally, three of these 
four cases have examined the mature minor doctrine and offered some prelim-
inary understanding of how it might be applied in the context of (early) adoles-
cence. As adduced in Part I, courts remain loathe to permit minors, leastways 
those below the age of fifteen, to make vaccination decisions for themselves. 

114 See Chmiliar, supra note 42 at para 61.

115 See ibid at para 63.

116 See ibid at paras 61–65; See generally Canadian Paediatric Society, “Rubella 
(German Measles) in Pregnancy” (October 2021), online: Caring for Kids - 
Information for Parents and Canada’s Paediatricians <caringforkids.cps.ca/
handouts/health-conditions-and-treatments/rubella_in_pregnancy> [perma.cc/
J7VU-6XZE] (contracting rubella when pregnant may have serious adverse 
effects upon the unborn child).

117 See OMS, supra note 50 at para 94.

118 See AC v LL, supra note 50 at para 28. See also Saint-Phard, supra note 50 
at paras 3, 20; OMS, supra note 50 at para 5; and TRB, supra note 50 at paras 
30–40.
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B. Mature Minors and COVID-19
Of the cases of parental dispute adduced, there is only one wherein a 

minor was considered capable to decide for themselves whether to be vac-
cinated. AC v LL involved 14-year-old triplets, two of whom lived with their 
father and one of whom resided with their mother. Both parents wanted each 
minor to attend in-person schooling. Nevertheless, the father did not wish for 
them to return in-person until they had had the opportunity to be vaccinated 
against COVID-19 if they so wished. The mother prevented their vaccination, 
however, by restricting access to their health care cards and other identifica-
tion and sought an order that the two children who resided with their father 
be mandated to attend in-person schooling. The court notes that “[t]here is 
no dispute that the court must make this determination based on the best in-
terests of the child.”119 Having determined that it was in their best interest to 
attend in-person schooling,120 the court notes that “[t]he safety and efficacy 
of the COVID-19 vaccine has been endorsed by all governments and public 
health agencies”121 and concludes that “[a]bsent compelling evidence to the 
contrary, it is in the best interest of an eligible child to be vaccinated.”122

The court then turns its attention to the question of the minors’ capacity 
to consent. It does so by referencing the guidance offered by both the Toronto 
Public Health and the Ontario Ministry of Health which stipulates that minors 
aged 12 to17 should be permitted to access an approved COVID-19 vaccine 
without parental consent, if the health care provider is satisfied that the mi-
nor is capable of informed consent. Specifically, the court cites the Ministry 
of Health website: “COVID-19 vaccines are only provided if informed con-
sent is received from the person to be vaccinated, including those aged 12 
to 17, and as long as [they] have the capacity to make this decision.”123 Two 
things are important here: The first is that this guidance is consistent with 
the common law mature minor doctrine, it does not expand it. The second is 
that the guidance is subtly but importantly different from saying that minors 
aged 12 to 17 should be presumed to be mature minors for the sake of COV-
ID-19 vaccination decision-making. It is this distinction that the court in AC 
v LL appears to elide. To wit, after having noted the guidance and reviewing 

119 AC v LL, supra note 50 at para 12.

120 See ibid at paras 12–17.

121 Ibid at para 23. 

122 Ibid at para 28.

123 Ibid at para 37 (emphasis added).



McGill Journal of law and HealtH

revue de droit et santé de McGill

96 Vol. 15
No. 1

the relevant case law, the court reaches the conclusion that “it is not neces-
sary…to assess the capacity of the three children to make this decision, be-
cause, by the end of the case, both parents agreed that they were capable.”124 

Whatever the likelihood that each triplet would be deemed a mature 
minor upon analysis, determining that a minor is a mature minor sans 
analysis simply because the parents now concur, is non-sensical. In-
deed, in the remaining three COVID-19 vaccination cases, dealing with 
12-year-olds and one (nearly)14-year-old respectively, the courts ei-
ther did not engage the mature minor doctrine at all or declined to per-
mit the minors to make their own vaccination decisions owing to the 
difficulty in establishing that their espoused views were truly their own.

A recurring theme in vaccination cases has been the vaccine-skeptic 
parents’ contribution to the child’s vaccine apprehension through the shar-
ing of misinformation, which the minor is ill-equipped to reject as factu-
ally wrong. For example, in OMS v EJS, a minor of 12 years of age ex-
pressed that she did “not want to receive the Covid-19 vaccine based on 
information she has received and, apparently, her own research.”125 The 
court undertook an examination of the inherent tension between an ado-
lescent’s increasingly legitimate claim to autonomous decision-making on 
one hand, and the protective duty of the state on the other. The court re-
lied upon the following to infer the child’s lack of independence, and thus 
lack of capacity: that the child resided with the mother who appeared to 
be “skeptical of both Covid-19 and the vaccine”,126 that the mother had 
attended every interview between the minor and the psychotherapist who 
had been arranged to testify that the child should be deemed a mature mi-
nor, but that the father had not been present at any, and finally, that the 
psychotherapist had originally been contacted by the child’s grandfather. 
This unusual act raised questions regarding the grandfather’s views about 
the COVID-19 vaccine and the extent of his influence in this affair.127 

Similarly, in Saint-Phard v Saint-Phard, involving a (nearly) 14-year-
old who did not wish to receive the COVID-19 vaccination, the court 
concluded that the “current views expressed by the child are not indepen-
dent, rather are the result of influence by his mother and the doctor she 

124 Ibid at para 43.

125 Supra note 50 at para 75.

126 Ibid at para 85.

127 See ibid.
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retained to oppose the [vaccination] motion.”128 This “influence” included 
dubious information about the vaccine’s adverse events that the moth-
er and doctor had, either, “received from people in the community”129 or 
had “heard”.130 All told, when it comes to application of the mature minor 
doctrine and vaccination, misinformation-sharing not only raises judicial 
doubts about a minor’s capacity to consent, but where that misinforma-
tion has been shared by a parent, courts have not shied from restricting 
what that parent may communicate to the minor regarding vaccines.131 

C. Vaccination and Absolute Parental Objection absent Exceptional 
Circumstances
In each of the above cases, one parent favoured vaccination. The courts 

were thus able to intervene relatively little into the private sphere of the 
family while ensuring the best interest of the child. It is less clear what 
the courts would pronounce in the context of absolute parental refusal, 
that is, when both parents refuse vaccination.132  In Chmiliar v Chmiliar, 
for example, the judge opined that “it is not open to this court to order 
vaccinations based solely on the belief that vaccinations are good for the 
children where the parents do not want to vaccinate their children.”133 By 
contrast, in BLO v LJB, an Ontario court came to the opposite conclusion, 
disagreeing that it was bound by the wishes of either parent.134 The court 
heard evidence that the parents had initially agreed upon an “alternative 

128 Supra note 50 at para 3.

129 Ibid at para 10.

130 Ibid at para 11.

131  See e.g. ibid at para 3; TRB, supra note 50 at para 39; AP v LK supra note 45 
at para 282.

132 Or a single parent if the child has only one, or even if there are more than two 
parents, as the (rare) case may be. See e.g. AA v BB 83 OR (3d) 561 (wherein 
the Ontario Court of Appeal upheld the lower court decision that it was in 
the particular child’s best interest to determine that the child have three legal 
parents rather than two, at para 37).

133 Supra note 42 at paras 8,9. The judge ultimately ordered vaccination as there 
was a parental dispute and one parent sought vaccination.

134 Supra note 94 at paras 116, 117.
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vaccination schedule” rather than the routine schedule on the belief that the 
latter required vaccination prior to the child having “a few years to grow 
naturally.”135  “Alternate vaccination schedules” are considered ill-advised 
by the medical community because they leave the child without the most 
widely available protection for longer than is medically necessary.136 Ad-
ditionally, under an alternative schedule the child is often required to have 
more vaccinations rather than fewer,137 because vaccines that are other-
wise combined into one shot may be spread out among numerous shots.

The judge in the case above concluded on the evidence that regardless 
of the initial parental agreement, one parent had changed their mind and 
now sought for their child to be vaccinated in accordance with Ontario’s 
routine vaccination schedule. The relevant point, however, is the judge’s 
view that whatever the parties’ prior arrangement, “the court has the discre-
tion to decline to accept” it, because the court is directed by statute to “have 
regard to the best interests of the child when it accepts the consent of the 
parties.”138 In other words, even if one parent had not changed their mind, 
that would be immaterial; in the court’s opinion, the culmination of the best 
interest of the child analysis did not require concurrence from either parent. 

Given the primacy of the best interest of the child, it is not clear wheth-
er a court would abstain from ordering vaccination in the case of absolute 
parental refusal. However, such an order would raise a vexing issue re-
garding compelled vaccination because it would represent a substantially 
deeper intervention into the private family than is the case with parental 
dispute. This question has come up in the context of child protective leg-
islation, pursuant to which a child may be apprehended, and a protection 
order may be issued.139 There are at least two cases, detailed below, result-
ing from child-protection legislation that address routine vaccination in the 
context of absolute parental refusal, and absent exceptional circumstances.

135 Ibid at para 47.

136 See ibid at paras 103–104.

137 See ibid at para 104. See also “Vaccine Safety: Multiple Vaccinations at 
Once” (14 August 2020), online: Centers for Disease Control and Prevention 
(CDC) <www.cdc.gov/vaccinesafety/concerns/multiple-vaccines-immunity.
html> [perma.cc/A52K-RN2Z].

138 See BLO, supra note 94 at paras 116–17.

139 See e.g. Child, Family and Community Service Act, supra note 20 at s30.
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In the first case, CRB and SGB v Director of Child Welfare (Nfld), the 
parents were appealing the apprehension order by the trial judge of their 
three children, aged six, eight, and ten.140 The unvaccinated status of the 
children was only one of several reasons for the apprehension. It is unlikely 
that on its own their status would have compelled an apprehension order. 
Moreover, the Charter right to the parents’ religious freedom was at is-
sue. The case is an appeal from the original apprehension order of the trial 
judge. In the end, the apprehension order was overturned for procedural 
and evidentiary deficiencies, and the matter remitted for a re-hearing. In 
just a few sentences the court swiftly dispensed with the idea that the state 
could interfere with parental autonomy to order vaccination, saying simply:

No authority has been offered to suggest that refusal of 
immunization constitutes grounds for interference in the 
upbringing of children by the state. Members of certain 
religious groups believe that mankind should not direct-
ly intervene in the natural evolution of bodily processes 
even if the end result will be the death of the individual 
or child. The courts have only intervened where failure to 
do so might be life threatening. Short of this courts have 
generally preserved the parental right to raise children in 
the manner that they deem appropriate and consistent with 
their religious belief.141  

Observers might try to extract from this case the view that routine 
vaccination against the objections of both parents cannot withstand ju-
dicial scrutiny, in the absence of extenuating circumstances.142 How-
ever, that observation passes too quickly. In fact, the court in CRB and 
SGB acknowledges later in its own reasons that parental authority can 
be interfered with far short of jeopardy to the child’s life or health.143 

140 See CRB and SGB v Director of Child Welfare (Nfld), 1995 CanLII 10584 (NL 
SC) APR 1 at para 2, 137 Nfld & PEIR 1 – 428 [CRB and SGB].

141 Ibid at para 9.

142 The judge in Chmiliar relied upon CRB and SGB for this proposition, dis-
tinguishing Chmiliar v Chmiliar on the basis that it was a dispute between 
parents whereby one parent did seek vaccination (supra note 42).

143 See CRB and SGB, supra note 140 at paras 13, 31.
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Notably, the principal issue in CRB and SGB appeared to concern not the 
children’s unvaccinated status, but the children’s lack of school attendance 
and whether the instruction they were receiving from their homeschooling 
was sufficient by provincial standards. At issue was the constitutionality of 
provincial legislation authorizing the state to determine what would count 
as sufficient education even though that education might be inconsistent 
with parents’ religious views. The court concluded that “…the state has 
a right of intervention which is not limited to situations where the life of 
the child may be in jeopardy and encompasses the educational sphere.”144

The court’s failure to address the seeming incongruence between 
the rationale for its decision on the vaccination issue (state interference 
is limited to situations whereby the child’s life is threatened) and for the 
state’s educational authority (state interference is not limited to situa-
tions whereby the child’s life is threatened) raises the obvious question: 
what’s the difference? One identifiable difference, which was not ad-
dressed by the court, is that mandatory vaccination, per se, was not pro-
vided by statutory authority whereas the right to determine educational 
adequacy was. Nevertheless, by reversing the apprehension order, the 
court came to the correct determination for reasons I will identify below.145 

Similarly, in JP (Re), an Alberta case from 2010 (briefly discussed in 
Part I), the judge also refused to order vaccination in the context of abso-
lute parental refusal, where the “children [were] all healthy and none of 
them [were] at imminent risk of serious harm.”146  The court rested its de-
cision on the view that the Act under which the children had been appre-
hended permitted a court order respecting “essential” medical treatment.147 
The court consulted a dictionary to determine that “essential” treatment was 
temporally related to harm, and considered “indispensable” to avoiding that 
harm, thus concluding that routine vaccination did not apply in this case. 

144 Ibid at para 39. 

145 Owing to the incongruence in CRB and SGB, it is not clear what the court’s 
rationale was for its conclusion on the vaccination issue. It is unclear whether 
the court concluded that compelled vaccination should be viewed as violat-
ing the Charter absent the authority of binding precedent to the contrary, or 
whether  vaccination should not be compelled absent statutory authority which 
was hereby lacking.

146 JP, supra note 85 at para 41.

147 See Child, Youth and Family Enhancement Act RSA (2000) c C-12.
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In terms of statutory interpretation, the court did not comment upon the 
fact that the Act permits a court order for “essential” or “other remedial” 
treatment. As a result, we lack analysis as to how the word “remedial” ought 
to be treated in the Act as it is not evidently synonymous with “essential.”148 
At any rate, the court concluded that “as a general proposition, the failure by 
a parent to have their child vaccinated ought not to be considered to be paren-
tal neglect within the meaning of the Act.”149 Therefore, the court determined 
it could not order routine vaccination absent some exceptional medical con-
dition particular to that child such as a “compromised” immune system.150 

Whatever else, the court came to the correct outcome here too. Appre-
hension is a severe interference into parental autonomy and thus should be 
particularly well-justified, morally, and legally.151 Given the wide scope of 
parental authority canvassed in Part I, it is right for courts to refrain from or-
dering vaccination in the context of absolute parental refusal barring excep-
tional health circumstances, and absent legislative direction regarding vacci-
nation specifically. If the state considered childhood vaccination per se to be 
required as a function of parental responsibility, mandatory vaccination laws 
could be passed—subject to whatever Charter challenge would (inevitably) 
arise. Thus, it is readily arguable that the absence of any legislated vaccina-
tion mandate can be interpreted as a decision against such a requirement. 

This view is not inconsistent with the argument that parents do not 
have a moral right to refuse vaccination advanced in Part I. Rather, since 
vaccination is generally in children’s interest, it should not be judicially 
compelled on an individual basis if a child should happen to come with-
in the sights of child protective services. Such an approach would tend to 
engender confusion and inconsistency. In fact, an individualized analy-
sis undermines the current legal position in the context of assigning pa-

148 The relevant passage of the Act reads: “If the guardian of a child who has 
been apprehended refuses to consent to essential medical, surgical, dental or 
other remedial treatment for the child that is recommended by a physician or 
dentist, the director must apply to the Court for an order authorizing the treat-
ment.” And “If it is satisfied that the treatment is in the best interests of the 
child, the Court may authorize the treatment notwithstanding that the guard-
ian of the child refuses to consent to the treatment.” (ibid [emphasis added]).

149  JP, supra note 85 at para 49.

150 See ibid at para 50.

151 See CRB and SGB supra note 140 at para 34 (quoting Justice La Forest from 
B (R), supra note 57 at para 85).
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rental decision-making authority owing to parental dispute which is that 
vaccination has been found to be in a specific child’s interest because it 
is generally in children’s interest.152 As an aspect of child welfare gener-
ally, and as a public health measure, it is preferable to view vaccination 
as a public concern available for statutory regulation rather than to annex 
it to a case-by-case assessment pursuant to child-protection legislation. 

D. Absolute Parental Objection with Exceptional Circumstances 
Despite the argument above, there are instances in which even giv-

en absolute parental refusal, vaccination could and should be judicially 
compelled. Timothy Caulfield, Canadian Research Chair in Health Law 
and Policy at University of Alberta, has articulated that “if the right con-
ditions existed, it may be legally appropriate for a physician to report a 
child”153 whose parents refused a recommended vaccination. The Cana-
dian Medical Protective Association (CMPA), which represents the legal 
interests of members of the Canadian Medical Association (CMA), con-
curs.154 It advises its members to inform child welfare agencies when par-
ents refuse a recommended vaccination if “exceptional circumstances” ex-
ist. By “exceptional circumstances” the CMPA means the “child’s specific 
clinical circumstances and local presence of the disease in question.”155 

An example of such exceptional circumstances is found in Children’s 
Aid Society of Peel Region v H(TMC).156 There, a baby born to a Hepatitis 

152 Unless compelling evidence is presented that a particular child should not be 
vaccinated.

153 Sharon Kirkey, “Should parents be punished for not vaccinating? Doctors told 
to call child welfare in ‘exceptional circumstances’” (11 January 2017) online: 
National Post <nationalpost.com/health/should-parents-be-punished-for-not-
vaccinating> [perma.cc/AVU9-88VW].

154 See Canadian Medical Protective Association, “How to Address Vaccine Hesi-
tancy and Refusal by Patients or their Legal Guardians” (December 2020), 
online: CMPA ACPM <www.cmpa-acpm.ca/en/advice-publications/browse-
articles/2017/how-to-address-vaccine-hesitancy-and-refusal-by-patients-or-
their-legal-guardians> [perma.cc/8HYY-DU4Z].

155 See Kirkey, supra note 153.

156 2008 ONCJ 20.  
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B carrier was deemed to “likely suffer harm”157 owing to the “continued 
risk of transmission” of Hepatitis B, and it was advised that he be vac-
cinated.158 The parents’ desire to wait until the baby developed further to 
avoid harm from the vaccine was found to be medically inappropriate. As 
a result, a court ordered the vaccination in the best interest of the child.159

On a final note, although parental failure to vaccinate may invite re-
medial action depending upon the relevant family law framework, it is un-
likely, on its own, to invite criminal sanctions. However, the practice of 
“pox parties” deserves mention here. Pox parties are gatherings with the 
intention of deliberately infecting healthy individuals with a particular dis-
ease to immunize them “naturally” and are encouraged by some anti-vac-
cination groups,160 but many medical experts recommend against them.161 
Indeed, it is possible that participation in such parties could invite crimi-
nal sanctions, particularly if a child thus infected later died as a result. 

In summary, Part II of this paper has exemplified that Canadian courts 
have consistently determined that vaccination is in the best interest of the 
child, based upon the preponderance of scientific evidence to that effect, 
with a recent trend of taking judicial notice of the fact that vaccines are both 

157 Ibid at para 29.

158 See ibid at para 28.

159 See ibid at para 35. See also Children’s Aid Society of Peel Region v H(TMC), 
2007 ONCJ 632.

160 See e.g. Michael Levenson, “Twitter Blocks Article Promoting ‘Chickenpox 
Parties’  to Stop the Coronavirus” (26 March 2020) online: Chicago Tribune  
<www.chicagotribune.com/coronavirus/sns-nyt-coronavirus-twitter-blocks-
article-promoting-chickenpox-party-20200326-o5lerkmmezf7niz3x4c25wx-
ch4-story.html> [perma.cc/62V3-NRCA]; Edda West, ”What if My Child 
Gets the Measles?” (14 November 2008), online (blog): Vaccine Choice Can-
ada <vaccinechoicecanada.com/alternatives/what-if-my-child-gets-measles/> 
[perma.cc/7ALE-SB7C] (this rather long post ends with the sentence: “Many 
parents have expressed a desire to network with each other and develop a 
“measles party” grapevine so that their unvaccinated children can visit homes 
where measles is happening. Please let us know if you wish to network in this 
way, and be involved in setting up communication links”).

161 See Katie Dangerfield, “Terrible Idea: Health Expert Warns Against Chicken-
pox Parties for Kids” (22 March 2019), online: Global News <globalnews.ca/
news/5084208/chickenpox-parties-vaccine-health-experts-warn/> [perma.cc/
YMU2-DN5A]. 
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safe and effective and that our public health authorities recommend them. 
In the context of parental decision-making arrangements, courts can be as-
sumed to order decision-making over vaccination to the parent who favours 
vaccination. In the context of absolute parental objection, it is less clear how 
the judiciary would undertake its “best interest” analysis, but exceptional 
circumstances are likely defining. Notably, it can be concluded that judicial 
compulsion to vaccinate individual children is an ineffective means to increase 
vaccine-uptake more broadly. First, it requires a separate individual who is 
aware of the child’s vaccination status, for example a parent or doctor, to set the 
process in motion and the parent or doctor will not always do so, particularly 
absent exceptional circumstances. Even given exceptional circumstances, 
however, child welfare agencies will not always be informed, particularly 
if vaccine-skeptic parents eschew conventional medical doctors in favour of 
naturopaths or homeopaths, some of whom also view vaccination with suspi-
cion.162 Notwithstanding, given that vaccination is generally in the child’s 
best interest, there is a strong case that parents do not possess moral rights to 
veto them altogether. Their legal right to do so, however, may depend upon 
the legal framework at issue. This includes the extent to which claims to pa-
rental rights to refuse vaccination are defended with reference to the Charter. 

III. ParenTal auTonomy under The Charter

A. School-Entry Mandates: The Current State of Play
In Canada, vaccination policy is predominantly an area of provincial ju-

risdiction. And measures to encourage vaccine-uptake among children vary 

162 See Eve Dubé et al, “Vaccine Hesitancy” (2013) 9:8 Human Vaccine Immuno-
therapeutics 1763 at 1768–69; Smith et al, supra note 12 at 139.
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among provinces.163 However, vaccination of children is not mandatory in 
any jurisdiction. In Ontario, New Brunswick and, more recently, British 
Columbia, proof of vaccination status is required for school-entry, but not 
vaccination per se.164 The statutes in Ontario and New Brunswick are often 
referred to as mandatory vaccination policies but this terminology is mis-
leading.165 In both jurisdictions, parents need only sign a specialized form 
attesting to their refusal to vaccinate in order to be exempt. In Ontario, a 
valid, non-medical exemption is one putatively grounded in “conscience” or 
“religious belief.”166 However, as this is not tested, practically speaking one 
can refuse vaccination for one’s children for any reason. Notably, non-med-
ical exemptions are on the rise in Ontario.167 Additionally, in no Canadian 
jurisdiction are all vaccination targets reached, with Canada falling near the 

163 See Public Health Agency of Canada supra note 10 (includes a systemic 
overview of immunization programs in Canada). The cornerstone of these 
programs is a table of publicly funded vaccines (see Public Health Agency 
of Canada, “Publicly Funded Immunization Programs in Canada - Routine 
Schedule for Infants and Children Including Special Programs and Catch-Up 
Programs” (2021) online: Government of Canada <www.phac-aspc.gc.ca/im/
ptimprog-progimpt/table-1-eng.php> [perma.cc/YPJ5-S5N9]; and a system 
for reporting adverse events following immunization (see Public Health 
Agency of Canada, “Canadian Adverse Events Following Immunization Sur-
veillance System (CAEFISS)” (2021) online: Government of Canada <www.
phac-aspc.gc.ca/im/vs-sv/index-eng.php> [perma.cc/8Y8S-MNBB]. 

164 See e.g. Immunization of School Pupils Act, RSO 1990, c_I.1 at cl 3(1) [On-
tario Immunization Act]; Public Health Act, SNB 1998, c P-22.4; Vaccina-
tion Status Reporting Regulation, BC Reg 146/2019. Manitoba had previously 
required proof of status of vaccination against measles for first graders but 
discontinued this in 2014.

165 The idea that these statutes are mandatory-vaccination laws, likely stems from 
the fact that New Brunswick’s legislation has a section that refers to “proof of 
immunization” (rather than merely proof of status), and Ontario’s statute refers 
to the “duty of the parent” being to “cause the pupil to complete the prescribed 
program of immunization.” In each jurisdiction, however, exemptions for any 
reason can be obtained. 

166 See Ontario Immunization Act, supra note 164 at cl 3(3).

167 See Elizabeth Payne, “Vaccine Hesitancy on the Rise in Ontario, Says Head 
of the Ontario Medical Association” (30 October 2019), online: Ottawa Citi-
zen <ottawacitizen.com/news/local-news/vaccine-hesitancy-on-the-rise-in-on-
tario-says-head-of-the-ontario-medical-association> [perma.cc/LHT4-XK94].
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bottom of the pack of OECD countries regarding immunization rates.168

In 2017, Ontario tightened its school-entry vaccine-status mandate 
by requiring that those who formally exempt themselves (or, rather, ex-
empt their children) from vaccination undertake a compulsory education 
session.169 Evidence suggests that these sessions are not very effective at 
changing parents’ minds.170 Indeed, California added an education compo-
nent to its school-entry mandate in 2012,171 only to remove non-medical 
exemptions altogether in 2015.172  In the last handful of years, jurisdictions 
outside of North America have also introduced more stringent measures to 
induce parents to vaccinate, largely in the form of financial penalties that are 
tied to school-entry mandates.173 

168 See Peter Adamson, “Innocenti Report Card 11: Child well-being in rich 
countries, A comparative overview ” (April 2013) at 14, online (pdf): UNI-
CEF Office of Research Innocenti <www.unicef-irc.org/publications/pdf/
rc11_eng.pdf > [perma.cc/G6AU-3S25]; Anna Gromada et al, “Innocenti 
Report Card 16: Worlds of Influence, Understanding What Shapes Child 
Well-being in Rich Countries” (2020) at 42, online (pdf): UNICEF Office of 
Research Innocenti <www.unicef.ca/sites/default/files/2020-08/WorldsOfIn-
fluence_EN.pdf> [perma.cc/BYV5-8HPT].

169 See Ontario Immunization Act, supra note 164 at cl 3(3).

170 See Sharon Kirkey, “Ontario’s Mandatory Class for Parents seeking Vaccine 
Exemptions has ‘Zero Conversions’” (15 March 2019) online The National 
Post: <nationalpost.com/news/ontarios-mandatory-class-for-parents-seeking-
vaccine-exemptions-has-zero-conversions> [perma.cc/KRC4-3TZ2].

171 See US, AB 2109, An act to amend Section 120365 of the Health and Safety 
Code, relating to communicable disease, 2011-2012, Reg Sess, Cal, 2012 
(chaptered).

172 See UA, SB 277, An act to amend Sections 120325, 120335, 120370, and 
120375 of, to add Section 120338 to, and to repeal Section 120365 of, the 
Health and Safety Code, relating to public health, 2015-2016, Reg Sess, Cal, 
2015 (chaptered). 

173 See Olivia M Vaz et al, “Mandatory Vaccination in Europe” (2020) 145 Pedi-
atrics at 3.
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Medical experts are weighing in.174 The Canadian Medical Association 
passed a resolution to recommend removing non-medical exemptions from 
school-entry vaccine mandates in 2016175 (with Toronto Public Health fol-
lowing suit).176 So far, these recommendations have not been heeded, with 
New Brunswick’s Bill 39, which aimed to remove non-medical exemptions, 
failing very narrowly to pass in 2020.177 By contrast, the anti-vaccination 
lobby maintains that any vaccination mandate that does not include non-
medical exemptions contravenes the liberty of religious and conscientious 
belief protected by the Charter’s section 2(a) as well as the Charter’s guar-
antee of liberty and security of the person (section 7).178 Since the current 
issue pertains to parental autonomy, any prohibition of mandatory vaccina-

174 See Sharon Kirkey, “‘They can’t do it themselves’: If parents refuse to vacci-
nate their kids, should the state do it for them?” (24 December 2018), online: 
National Post <nationalpost.com/news/canada/they-cant-do-it-themselves-
if-parents-refuse-to-vaccinate-should-the-state-do-it-for-them> [perma.cc/
G9UY-KCX4].

175 See “RESOLUTIONS ADOPTED (confirmed) 149th Annual Meeting of the 
Canadian Medical Association General Council 2016 – Vancouver” (24 Au-
gust 2016), online (pdf): Canadian Medical Association <www.cma.ca/sites/
default/files/pdf/Secure/resolutions-adopted-aug-22-24-2016-e-confirmed.
pdf> [perma.cc/7KAH-PQX2]; The American Medical Association has made 
similar recommendations (see American Medical Association “AMA supports 
tighter limitations on immunization opt outs” (8 June 2015), online: AMA 
<www.ama-assn.org/press-center/press-releases/ama-supports-tighter-limita-
tions-immunization-opt-outs> [perma.cc/7JB8-5FMZ]).

176 See Lauren Pelley, “Toronto Public Health calling on province to end non-med-
ical exemptions for vaccines in schools” (16 September 2019), online: CBC 
News <www.cbc.ca/news/canada/toronto/toronto-public-health-calling-on-
province-to-end-non-medical-exemptions-for-vaccines-in-schools-1.5285012 
> [perma.cc/AJ5H-C54B].

177 See Graeme Benjamin & Silas Brown, “New Brunswick’s Mandatory Vac-
cination Bill Voted Down” (18 June 2020), online: Global News <globalnews.
ca/news/7080555/bill-11/> [perma.cc/NK2M-RJM4].

178 Anti-vaccination activists have been raising this spectre since the Ontario gov-
ernment passed the Immunization of School Pupils Act, in 1982. It is owing 
to their efforts that the Act was amended soon after to include exemptions for 
reasons of “conscience” and not just “religion.” (see “A Brief to the Minis-
try of Health Government of Ontario: The Committee Against Compulsory 
Vaccination” (8 May 1984), online: <vaccinechoicecanada.com/about/history-
of-vran/> [perma.cc/P2HB-PUVR]; Ontario, Legislative Assembly, Hansard, 
32nd Parl, 4th Sess (13 November 1984).
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tion would proceed based upon an implied parental right. The Charter does 
not protect such rights explicitly,179 nevertheless, sections 2(a) and 7 have, 
variously, been held to include parental rights, as will be discussed below.

There has been some recent academic commentary which offers plau-
sible analyses regarding the constitutionality of a school-entry mandate that 
allowed only medical exemptions, although it does not necessarily reach 
agreement. Some observers posit that such a policy could withstand Charter 
scrutiny if carefully crafted,180 and others argue that it could not.181 Current-
ly, any analysis is highly speculative, and I do not undertake a full-blown 
Charter analysis in what follows. Rather, I am interested in highlighting 
the inherent tension between the requirement to make decisions in the best 
interest of the child and the leading parental rights Charter jurisprudence 
upon which a challenge would inevitably be based.

B. International Law and the Charter: The Convention on the Rights of 
the Child

To begin, I take note of a shift in perspective over the past decade or 
so, seen in the increasing use of international law to inform judicial in-
terpretation of the Charter. The touchstone statement of the idea was of-
fered by former Chief Justice Dickson, who, in a (now famous) dissent, said 
that “the Charter should generally be presumed to provide protection at 
least as great as that afforded by similar provisions in international human 

179 With respect to the Hofheldian scheme elaborating the difference between a 
“right” and a “liberty” I use the words interchangeably here, I think without 
any loss of meaning. (But see Wesley N Hofheld, “Fundamental Legal Concep-
tions as Applied in Judicial Reasoning” (1917) 26:8 Yale LJ 710 at 748).

180 See Thomas & Flood, supra note 82.

181 See Mariette Brennan, Kumanan Wilson & Vanessa Grubben, “Mandatory 
Childhood Immunization Programs: Is There Still a Role for Religious and 
Conscience Belief Objections?” (2021) 58:3 Alta L Rev 621.
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rights documents which Canada has ratified.”182 The statement was insuf-
ficiently persuasive at the time to encourage other members of the Court 
to even engage with it. However, his prescient statement has since been 
called a “magnetic guide”183 and the SCC has increasingly turned to in-
ternational law as persuasive in terms of its own interpretation of domes-
tic constitutional guarantees.184 In this context, it is relevant that Canada 
is a signatory to the Convention on the Rights of the Child (CRC), the 
main international instrument concerned with the rights of children.185 

The CRC directs that “in all actions concerning children, whether un-
dertaken by public or private social welfare institutions, courts of law, ad-
ministrative authorities or legislative bodies, the best interests of the child 
shall be a primary consideration.”186 The rights that attend the CRC were re-
cently underscored in a SCC case regarding child support payments. There, 
in a concurring opinion, Justice Martin stated that the best interest of the 
child analysis, in part, “results from Canada’s international obligations.”187 

Aside from the directive to keep children’s interests at the forefront when 
issuing decisions that concern them, the CRC also articulates that children 
have a right to “the enjoyment of the highest attainable standard of health.”188 

182 Reference Re Public Service Employee Relations Act (Alta), [1987] 1 SCR 313 
at 349, 1987 CanLII 88. The SCC framed this rule in the following terms: “as 
a matter of law, courts will strive to avoid constructions of domestic law pur-
suant to which the state would be in violation of its international obligations, 
unless the wording of the statute clearly compels that result” (R v Hape, 2007 
SCC 26 at para 53).

183 Saskatchewan Federation of Labour v Saskatchewan, 2015 SCC 4 at para 63.

184 See Gib Van Ert, “Dubious Dualism: The Reception of International Law in 
Canada” (2010) 44:3 Valparaiso U L Rev 927 at 934; Patrick Macklem, “The 
International Constitution” in Fay Faraday, Judy Fudge & Eric Tucker, eds, 
Constitutional Labour Rights in Canada: Farm Workers and the Fraser Case, 
(Toronto: Irwin Law, 2012) 261 at 281; Gib van Ert, “The Domestic Appli-
cation of International Law in Canada” in Curtis A Bradley, ed, The Oxford 
Handbook of Comparative Foreign Relations Law (New York: Oxford Univer-
sity Press, 2019) 501.

185 See CRC, supra note 32.

186 Ibid art 3(1).

187 Michel v Graydon, 2020 SCC 24 at para 103.

188 CRC, supra note 32, art 24(1).
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To protect this right, parties are expected to take measures to “combat dis-
ease and malnutrition, including within the framework of primary health-
care, through, inter alia, the application of readily available technology.”189 
The UN treaty body that oversees the CRC, the Committee on the Rights 
of the Child (UNCRC), interprets the aforementioned as including mea-
sures to “introduce into policies and services” technologies and interven-
tions related to “immunization against the common childhood diseases.”190 
While this interpretation does not specifically direct signatories to institute 
mandatory-vaccination policies, it nonetheless articulates that, as a basic 
health care measure, children have a right to access common childhood 
vaccinations where they are otherwise available. Where parents themselves 
stand in the way, arguably the state retains a duty to assure vaccine access.

C. Charter Jurisprudence on Parental Rights
B (R) v Children’s Aid Society of Metropolitan Toronto191 is the leading 

case on the parental right to choose medical treatment for one’s child when 
that child is acknowledged to be incapable of informed consent. At issue 
in B (R) was the decision to bestow temporary wardship of Baby Sheena 
to the Aid Society to ensure that she received a blood transfusion should 
one become necessary after her parents – Jehovah’s Witnesses – indicated 
that they would refuse one on the child’s behalf.  The nine-member Court 
was unanimous in its holding that the temporary wardship order was ap-
propriate, but members varied in their rationale under sections 7 and 2(a).

Section 7 of the Charter guarantees “life, liberty and security of the 
person, and the right not to be deprived thereof except in accordance 
with principles of fundamental justice.”192At issue in B (R) was whether 
the word “liberty” in section 7 included “parental liberty”. Justice La For-
est wrote: “The right to nurture a child, to care for its development, and 
to make decisions for it in fundamental matters such as medical care, 

189 Ibid, art 24 (2)(c).

190 Committee on the Rights of the Child, General comment No. 15 (2013) on the 
right of the child to the enjoyment of the highest attainable standard of health 
(art. 24), UNCRC, 2013, CRC/C/GC/15.

191 Supra note 57.

192 Charter, supra note 15, s7.
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are part of the liberty interest of a parent.”193 His decision is often cited 
to support a robust view of parental autonomy (liberty) that itself could 
be given constitutional protection.194 In this way, Justice La Forest’s opin-
ion is often treated as a majority opinion,195 despite this not being the 
case. On the issue of the section 7 claim there was a four-way split. La 
Forest’s opinion mustered only a four-member plurality, with as many jus-
tices expressly rejecting that view as subscribing to it,196 and a further jus-
tice unwilling to forward any view on the parental liberty question since 
principles of fundamental justice had been respected in the instant case.197 

This lack of majority support for a Charter-protected parental liberty 
was pivotal in a later SCC case also dealing with the intersection between 
section 7 and parental autonomy. In New Brunswick (Minister of Health and 
Community Services) v G (J), the Court determined that indigent parents 
were constitutionally owed counsel when faced with their child’s appre-
hension by the state.  However, the Court determined that parental rights 
under section 7 were engaged under “security of the person” and not under 
the “liberty” guarantee, precisely because of the ambivalence of the scope 
of this right in the Court’s previous judgments.198 Writing for the major-
ity in G(J),  Chief Justice Lamer, as he was then, cited approvingly the 
New Brunswick Court of Appeal which had chosen not to proceed on the 
basis of parental liberty because in B (R) “only four members of the Court 
found a parental liberty interest.”199 The Court of Appeal had reasoned that 
no parental liberty should be found under the Charter until a majority of 

193 B (R), supra note 57 at para 83.

194 See e.g. Kitchen, supra note 73.

195 See e.g. Brennan, Wilson & Grubben, supra note 181 (for the unqualified 
statement that “forced vaccinations of children, contrary to a parent’s beliefs, 
engage the liberty interest protected by section 7” at 649); see generally 
Kitchen, supra note 73.

196 See B (R), supra note 57 at para 1. (Chief Justice Lamer rejected any formula-
tion of a parental liberty under s. 7 and the trio of Cory, Iacobucci and Major 
wrote a concurring opinion, dissenting from the plurality on this point).

197 See ibid at para 207.

198 See New Brunswick (Minister of Health and Community Services) v G (J)), 
[1999] 3 SCR 46 at paras 30, 56, 216 NBR (2d) 25 [New Brunswick].

199 Ibid at para 30.
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the SCC rules to the contrary.200 This is notable because without a paren-
tal liberty interest in section 7, parental decision making per se is not a 
Charter-protected right. As Anne McGillivray has noted “La Forest’s sug-
gestion that parental decision-making be given Charter protection has not 
been taken up in the law.”201 Indeed, McGillivray’s analysis indicates an 
increasing move away from parental rights over children in favour of pa-
rental responsibilities toward them in Supreme Court jurisprudence.202

This is not to say that there is no protected space of parental autonomy 
in Charter jurisprudence, although it is likely less broad than might be as-
sumed. In G (J), for example, the SCC agreed that a person’s “security of 
the person” as parent was impacted by a child’s apprehension by the state 
because of the associated stigma, as well as the profundity of the psycho-
logical stress, that followed a loss of parental status.203 The Court explained 
that the quality of the distress and not just the quantity of distress is relevant 
to the determination of a violation of a parent’s security of the person as 
parent, noting, for example, that the negligent killing of a child by a police 
officer does not violate the parent’s security of the person although it will 
clearly result in a profound and serious level of psychological distress. What 
is necessary is an intrusion of the parental role per se, such that the security 
of the parent as parent is jeopardized. However, the Court also noted im-
portant limitations, stating that “the right to security of the person does not 
protect the individual from the ordinary stresses and anxieties that a person 
of reasonable sensibility would suffer as a result of government action.”204

Clearly, mandatory vaccination is not as severe a threat to parental secu-
rity as is the total loss of parental status that was at issue in G(J). As such, it 
is unclear whether mandatory vaccination would qualify as an intrusion suf-
ficient to violate parental security of the person, or, by contrast, would mere-
ly provoke the “normal stress and anxiety” that accompanies disfavoured 
government action. Regardless, the strong impetus to protect the child’s 
countervailing rights to life and security, which are promoted by vaccina-
tion, could and should weigh heavily against finding a prima facie breach. 
As the group of Justices who rejected La Forest’s view in B (R) expressed 

200 See ibid.

201 McGillivray, supra note 18 at 31.

202 See generally McGillivray, supra note 18.

203 See New Brunswick, supra note 198 at para 61.

204 Ibid at para 59.
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in their concurring opinion, section 7 “may very well” include the right to 
decide between equivalent medical treatment, with “equivalent treatment” 
determined by prevailing medical opinion.205 Such discretion, the opinion 
stated, must be exercised “according to the ‘best interests of the child’” and 
does not include, either decisions which “grossly invade” those interests 
or the right to refuse “required medical treatment.”206 The opinion ended 
with the admonishment that “[t]here is simply no room within [section] 7 
for parents to override the child’s right to life and security of the person.”207  

I pause here to note that, in this debate, it is usual for those arguing on 
behalf of a parental right to refuse routine vaccination to conflate the rights 
of children with those of their parents, eliding one with the other. The most 
obvious example is found in the claim that mandatory vaccination of chil-
dren represents an “intrusion on the bodily autonomy, liberty and security 
of parents and children.”208 First, it is metaphysically impossible for manda-
tory vaccination of children to offend the bodily autonomy of their parents. 
Neither do they invade the bodily autonomy of the children to whom they 
would apply. This is not because children do not enjoy a right to bodily 
autonomy. A child who is sexually molested has clearly had her bodily au-
tonomy violated; no child can consent to sexual activity and no parent can 
morally or legally do so on her behalf. However, the implication here is dif-
ferent. It begins with the correct premise that as autonomous persons with 
equal moral worth, (adult) persons enjoy a right to bodily autonomy which, 
in the medical context, is instantiated via a legal right to give informed 
consent about their own medical treatment.209 Absent that consent—and 

205 See B (R), supra note 57 at paras 212–15.

206 See ibid at paras 219–20.

207 Ibid at para 214.

208 Kitchen, supra note 73.

209 See generally, The Canadian Medical Protective Association, “Consent: A 
Guide for Canadian Physicians: 4th Edition” (May 2006), online: CMPA 
Empowering better healthcare <www.cmpa-acpm.ca/en/advice-publications/
handbooks/consent-a-guide-for-canadian-physicians> [perma.cc/NR3J-
R7RD]. See also Harmon, Faour & MacDonald, supra note 1 at 265–271.
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barring incapacity—treatment is considered, in legal terms, an assault.210 

The idea that mandatory vaccination is tantamount to an invasion 
of a child’s bodily autonomy is to incorporate the conceptually unten-
able view that the vaccination of some children is an assault, but that of 
others is not, owing solely to the presence or absence of parental con-
sent. In so doing, the child’s right to bodily autonomy (which must be 
protected with reference to their best interests) is unwittingly elided 
with that of the parents (which, as adult persons, is rooted in their right 
to autonomy, even where its exercise does not conduce to their best in-
terest). It is precisely owing to the distinction between autonomy-rights 
and interests-rights that parents cannot consent to a child’s sexual activ-
ity, but that adults are permitted to make poor sexual choices, for example.

An alternative route to argue a Charter violation would be via 2(a), 
which guarantees “freedom of conscience and religion.”211 Returning to B 
(R), the Court was divided also on the section 2(a) analysis although in a 
more straightforward manner. A five-person majority of the justices agreed 
that section 2(a) of the Charter included the right of parents to rear their chil-
dren in accordance with their religious views including the right to choose 
medical treatment that coheres with those views.212 Correspondingly, paren-
tal medical decisions that are religiously motivated fall within 2(a). Interfer-
ence with parental autonomy in these instances will be resolved according 
to the Charter’s “reasonable limits” provision.213 By contrast, the remaining 

210 See comments by Justice Sopinka, as he then was, writing for the majority: “To 
impose medical treatment on one who refuses it constitutes battery, and our 
common law has recognized the right to demand that medical treatment which 
would extend life be withheld or withdrawn” (Rodriguez v BC (AG), [1993] 3 
SCR 519 at 588, 107 DLR (4th) 342).

211 Charter, supra note 15,  s2(a).

212 See B (R), supra note 57 at paras 105, 207. 

213 See Charter, supra note 15 at s 1. The Charter’s reasonable limits provision 
was developed in R v Oakes, [1986] 1 SCR 103, 26 DLR (4th) 200. Govern-
ment action that is a prima facie breach of the Charter will be upheld as a 
‘reasonable limit’ upon that Charter right, if the action is found to have been 
motivated by a pressing and substantial goal, if there is a rational connection 
between that goal and the means chosen to achieve it, if the means impairs the 
Charter right no more than reasonably necessary to achieve the goal, and the 
deleterious effects of the limitation are outweighed by the benefit of the goal 
to be achieved.
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four justices offered a concurring opinion with an appropriately moderate 
view of this putative parental right, one that I submit is more consistent with 
the best interest of the child. They claimed that the reasonable limits provi-
sion is an inappropriate avenue through which to advance the rights of the 
child, because parents simply do not have a Charter-protected religious right 
to impose “practices which threaten the safety, health or life of the child.”214 

Even though the concurring opinion in B (R) is more consistent with 
the best interest of the child than that of the majority, it is still possible 
to promote the best interest of the child consistent with the majority de-
cision on a reasonable limits analysis. This requires resolving any am-
biguity in favour of the child’s objective medical interests, rather than 
parental religious beliefs. Indeed, this appears to be the approach inher-
ent in the CRC. In cases where there could be conflicts between the 
rights of children and others, including parents, the UNCRC directs that 

decision-makers will have to analyse and weigh the rights 
of all those concerned, bearing in mind that the right of the 
child to have his or her best interests taken as a primary 
consideration means that the child’s interests have high pri-
ority and [sic] not just one of several considerations. There-
fore, a larger weight must be attached to what serves the 
child best.215

This direction by the UNCRC tells us the following: First, parents do not 
always act in their children’s best interests, and children have rights separate 
from those of their parents where that is the case. Second, where there appears to 
be a conflict of rights, the preference is for an interpretation of the scope of each 
right that removes the conflict or weighs the interest of children more heavily.

A mandatory policy for school-entry would almost certainly increase 
vaccine-uptake among children. For example, when California removed 
non-medical exemptions, vaccination of schoolchildren (initially) in-

214 B(R) supra note 57 at para 225.

215 Committee on the Rights of the Child, supra note 190 at para 39. 
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creased.216 Despite the relatively low percentage of formal exemptions 
across Ontario, vaccine-uptake is not distributed evenly. The province has 
numerous individual schools with formal exemption rates that far exceed the 
exemption rate when viewed across the school board, region, or province, 
in some cases upward of 30%.217 These “clusters” of un(der)vaccination are 
particularly troublesome, as “foci of vaccine refusal can provide a reservoir 
of susceptibility, enhancing spread of disease to the larger community.”218

Constitutional entanglements aside, mandatory vaccination for school-
entry is not a panacea. It is currently unknown the extent to which medical 
exemptions would increase to counteract the mandate,219 or how many par-
ents would withdraw their children from school altogether—while remaining 
children would benefit, those withdrawn would remain un(der)vaccinated, 
yet would still circulate; at church, soccer practice—potentially requiring 
increasingly coercive measures to address the remaining un(der)vaccina-
tion. Yet, more coercive measures might further embolden anti-vaccine sen-
timent.220 There is the additional consideration of children’s right to access 

216 See Soumya Karlamangla & Melody Gutierrez, “California vaccination rate 
drops as doctors grant more exemptions. Is there a link?” (1 July 2019), online: 
Los Angeles Times <www.latimes.com/local/california/la-me-vaccination-
rates-drop-20190701-story.html> [perma.cc/648W-NJ28].

217 See Marco Chown Oved, “Which Toronto schools have the lowest vaccination 
rates and why?” (3 September 2015), online: Toronto Star <www.thestar.com/
news/gta/2015/09/03/which-toronto-schools-have-the-lowest-vaccination-
rates-and-why.html> [perma.cc/T449-PCRA]; Nicole Brockbank, “High rate 
of vaccination refusal at 12 Toronto alternative schools creates measles risk, 
officials say” (4 November 2019), online: CBC <www.cbc.ca/news/canada/
toronto/toronto-vaccination-outbreak-hesitancy-measles-1.5343220> [perma.
cc/7PH4-BZ5N].

218 Sugarman et al., supra note 88. See also Gaston De Serres et al, “Largest Mea-
sles Epidemic in North America in a Decade—Quebec, Canada, 2011: Contri-
bution of Susceptibility, Serendipity, and Superspreading Events” (2013) 207 J 
of Infectious Diseases 990.

219 See Karlamangla & Gutierrez, supra note 216.

220 See David Ropeik, “How society should respond to the risk of vaccine 
rejection” (2013) 9:8 Human Vaccines & Immunotherapeutics 1815 at 1817; 
Johnny Luk, “Mandatory COVD-19 Vaccinations are not the Solution” (13 
Dec 2021) online: www.theglobeandmail.com/opinion/article-should-covid-
19-vaccination-be-mandatory-for-schoolchildren/[https://perma.cc/8KXR-
P9XH].
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public education and whether this would be unnecessarily infringed by a 
mandate, although others have —in my view convincingly— argued that 
such a mandate should not be viewed as an infringement of this right in this 
context.221 At any rate, these various “political” considerations are not insur-
mountable objections, however, governments thinking of imposing a man-
date—whether for school-entry or more broadly—should be alive to them.

ConClusIon

This paper demonstrates that parental claims to refuse childhood vacci-
nation are not well-grounded in moral theory or law, once the best interest of 
the child is prioritized. A child’s best interest is usually difficult to establish 
above some minimal level and parents will necessarily make decisions that 
cohere with their understanding of what is “best”. That assessment is un-
dertaken with reference to the parents’ own moral and religious values, and 
their general ability to ascertain what best conduces to their child’s health. 
It is owing to the difficulty in ascertaining the child’s interest, the needs of 
children for stability and ongoing nurturing, and the state’s commitment 
to moral diversity, that parents have a wide scope of decision-making au-
tonomy.

However, parental assessment of the child’s best interest is not disposi-
tive. That vaccination is in children’s best interest has been established by 
medical consensus and has attracted the judiciary’s endorsement. Addition-
ally, the Convention on the Rights of the Child, to which Canada is a signa-
tory, includes the view that vaccination belongs to children by right, access 
to which the state is duty-bound to provide where otherwise available, even 
while it does not dictate the means through which to create such access. 
However, determining which means is best to assure access to childhood 
vaccination all things considered—a question not directly addressed in this 
paper—first requires that we attend to the background condition against 
which this debate plays out, namely, the question of parental autonomy and 
its limits. It is to this debate that this paper has contributed. The political 

221 See Dorit Rubinstein Reiss, “Vaccines, School Mandates, and California’s 
Right to Education” (2015) 63 UCLA L Rev Discourse 98 at 118.
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decision on how best to increase vaccine uptake should not obscure con-
stitutional analysis should legislators choose to mandate vaccines, nor lead 
us to abnegate moral and legal responsibility to act in the best interest of 
children, rather than their parents.


