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This paper considers the application of the 
best interests standard (BIS) by clinicians, 
substitute/surrogate decision makers, and 
judges in what I refer to as “hard cases” 
in paediatric bioethics and Canadian law. 
A “hard case” is a case in which a physio-
logically optimal course of health care is 
proposed for a child, but the child or their 
parents object to that care on the ground that 
it is incompatible with the values associated 
with the child’s cultural, racial, or religious 
heritage or identity. Hard cases pose a di-
lemma for clinicians, substitute/surrogate 
decision makers, judges, and other deci-
sion makers between, on one hand, recom-
mending or deciding on health care for a 
child that promotes the child’s best physio-
logical interests and, on the other hand, 
avoiding discrimination against the child on 
the basis of the child’s heritage or identity. I 
make two main contributions in this paper. 
First, I argue that Canadian law on applying 
the BIS in hard cases is normatively consist-
ent with a widely-accepted analysis of this 
issue that has developed in the Anglo-North 
American bioethics literature – what some 
bioethicists refer to as the “negative analy-

Cet article examine l’application du critère 
de l’intérêt véritable en droit canadien par 
les médecins, les mandataires spéciaux, ou 
représentants de patients ainsi que par les 
juges en présence d’un « cas difficile » dans 
le domaine de la bioéthique pédiatrique. 
Un « cas difficile » est une situation où un 
traitement optimal sur le plan physiologique 
est proposé dans le cas d’un enfant malade, 
mais où l’enfant ou les parents s’y opposent 
au motif que le traitement est incompat-
ible avec les valeurs associées à son iden-
tité ou à son héritage sur le plan culturel, 
ethnique ou religieux. Les médecins, les 
mandataires spéciaux ou représentants, les 
juges, ou tout autre décideur sont alors con-
frontés à un dilemme : soit recommander 
des soins de santé ou choisir des soins pour 
l’enfant dans l’intérêt véritable de ses beso-
ins physiologiques, soit éviter que l’enfant 
soit victime de discrimination fondée sur 
son héritage ou son identité. J’avance deux 
grands arguments dans cet article. Première-
ment, je soutiens que l’application du critère 
de l’intérêt véritable en droit canadien, en 
présence de cas difficiles, suit de façon 
constante la norme qui s’est dégagée de 
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sis” of the BIS. Second, I draw upon Can-
adian anti-discrimination law and theory 
to clarify how the value of equality shapes 
decision making under the negative analysis 
of the BIS. In so doing, I address how deci-
sion makers may conceptually navigate the 
dilemma posed by the paediatric hard case.

l’analyse largement reconnue de la question 
dans la littérature bioéthique de langue an-
glaise en Amérique du Nord, ce que certains 
bioéthiciens appellent l’« analyse négative 
» du critère de l’intérêt véritable. Deux-
ièmement, je m’appui sur la théorie et les 
lois antidiscriminatoires canadiennes pour 
expliquer comment la valeur de l’égalité in-
fluence la prise de décisions sous l’angle de 
l’analyse négative. Ce faisant, je me penche 
sur la façon dont les décideurs conçoivent 
et gèrent les dilemmes posés par les cas dif-
ficiles en pédiatrie.   
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InTroducTIon

The best interests standard (BIS) is an ethical and legal decision-making 
standard. It guides the normative reasoning of clinicians, substitute/surro-
gate decision makers, and judges when it comes to the provision of health 
care to persons who are incapable of consenting to a specific treatment, 
who have not previously given an advance directive, or who did not com-
municate their values with respect to treatment while they were capable. It 
focuses normative attention on the best interests of the incapable person. It 
is central to health care decision making in paediatrics where children are 
incapable, have not given valid advance directives, or have not communi-
cated their values with respect to treatment. 

In Canadian law, clinicians (who recommend health care options) and 
substitute decision makers (who make the ultimate decision as to which op-
tion to pursue and who may or may not be a child’s parents) are obligated 
by provincial health care consent legislation to apply the BIS.1 A distinct 
version of the BIS guides judges’ decisions as to whether to authorize a 
child protection agency to consent to health care that a child’s parents do not 
consent to, once the court has deemed it appropriate for the state to interfere 
with parental authority in this fashion. In this context, the distinct version of 
the BIS is codified in provincial child protection statutes, which also govern 
child custody, access, and adoption decisions.2 

1 See e.g. Health Care Consent Act, 1996, SO 1996, c 2, Schedule A, ss 21(2), 
27 [Ont HCCA]; Health Care (Consent) and Care Facility (Admission) Act, 
RSBC 1996, c 181, ss 12(1), 19 [BC HCCFA]; Infants Act, RSBC 1996, c 223, 
s 17(3)(b) [BC Infants Act]; Hospitals Act, RSNS 1989, c 208, ss 54A(c), 54B 
[NS Hospitals Act].

2 See e.g. Child and Family Services Act, RSO 1990, c C.11, s 37(3) [Ont CFSA]; 
Child, Family and Community Services Act, RSBC 1996, c 46, s 4 [BC CF-
CSA]; Adoption Act, RSBC 1996, c 5, s 3 [BC Adoption Act]; Children and 
Family Services Act, SNS 1990, c 5, s 3(2) [NS CFSA]. It is also noteworthy 
that article 3.1 of the United Nations Convention on the Rights of the Child, 
20 November 1989, 1577 UNTS 3, Can TS 1992 No 3 (entered into force 2 
September 1990) provides: “In all actions concerning children, whether under-
taken by public or private social welfare institutions, courts of law, administra-
tive authorities or legislative bodies, the best interests of the child shall be a 
primary consideration.” However, the BIS in this convention is less specific 
than the legal codification of the BIS in Canadian health care consent and child 
protection statutes because it does not list a set of factors for decision makers 
to consider when applying it.
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The topic of this paper is the normative reasoning of the decision mak-
ers mentioned above – clinicians, substitute/surrogate decision makers and 
judges – when they are tasked with applying the BIS. Although these actors 
are the “decision makers” with which this paper is primarily concerned, this 
paper’s discussion is also relevant to understanding the normative reasoning 
of other actors who may be legally or ethically required to apply some ver-
sion of the BIS. These other actors may include child protection agencies, 
which may refer to the BIS when deliberating about whether to commence a 
protection application. They may also include the members of quasi-judicial 
boards or tribunals empowered by health care consent legislation to resolve 
disputes over capacity determinations and the legal obligations of substi-
tute/surrogate decision makers. 

A traditional formulation of the BIS in the Anglo-North American bio-
ethics literature holds that decision makers must promote the well-being 
of the incapable person by weighing all the factors that are relevant in the 
circumstances of a given case and selecting the health care option that maxi-
mizes net benefits for the person and results in the fewest net burdens.3 
In a similar vein, the BIS as it appears in health care consent statutes in 
Canada usually lists relevant factors for decision makers to take into ac-
count, including: the burdens and benefits of the treatment as compared to 
alternatives, whether treatment would improve the person’s condition, and 
whether treatment that is less intrusive than the proposed option would be 
more beneficial for the incapable person.4 The distinct version of the BIS in 
Canadian child protection statutes usually lists a broader range of relevant 
factors for decision makers to consider, including: the child’s physiological, 
emotional, and psychological needs and their own views and wishes; their 
cultural background and religious faith; and the need to maintain a connec-
tion between the child and their community.5 

3 See Allen E Buchanan & Dan W Brock, Deciding for Others: The Ethics of 
Surrogate Decision Making (Cambridge: Cambridge University Press, 1990) 
at 123; Tom L Beauchamp & James E Childress, Principles of Biomedical Eth-
ics, 6th ed (New York: Oxford University Press, 2009) at 138. 

4 See e.g. Ont HCCA, supra note 1, s 21(2); BC HCCFA, supra note 1, s 19(3); 
NS Hospitals Act, supra note 1, s 54B. See also Cuthbertson v Rasouli, 2013 
SCC 53, 3 SCR 341 at paras 87–95 [Rasouli].

5 See e.g. ON CFSA, supra note 2, s 37(3); BC CFCSA, supra note 2, s 4; NS 
CFSA, supra note 2, s 3(2).
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In this paper, I often speak of the BIS as a monolithic legal standard 
across Canadian law for the purpose of simplicity. However, it should not 
be forgotten that the BIS, as it appears in health care consent statutes and 
child protection statutes, is not always uniform. I address the significance of 
understanding one version of the Canadian legal BIS in terms of the other 
below. It is also important to point out that a bioethical perspective on the 
BIS is distinct from and necessarily more general than legal perspectives 
on the BIS. However, it is reasonable to assume that the moral defensibility 
of the BIS in Canadian law will turn on the degree to which it reflects the 
most plausible general bioethical interpretation of the BIS in the abstract. In 
a similar vein, if the BIS in Canadian law were to indeed closely mirror the 
most plausible bioethical interpretation of the BIS, the moral defensibility 
of the former would depend on the moral defensibility of the latter.

The BIS, in both bioethics and Canadian law, is typically regarded as 
giving decision makers leeway to exercise discretion in deciding how to 
weigh the relevant factors in a given case. The BIS is thus typically un-
derstood not as a rigid rule but as a decision-making framework designed 
to orient the decision maker’s normative concern towards an incapable 
person’s best interests, recognizing the unavailability of the usual locus of 
moral and legal significance in health care decision making – autonomous 
and informed consent. Because it does not prescribe a mechanical formula, 
the BIS is not designed to offer a preordained outcome for a decision maker 
to reach in any particular forthcoming case. In Young v Young, the Supreme 
Court of Canada nonetheless held that the BIS in Canadian law is not un-
constitutionally vague. Indeed, its flexibility is necessary for it to be useful 
in the wide variety of factual scenarios in which it must be applied.6

Some bioethics scholars have argued that the traditional formulation of 
the BIS is objectionably idealistic. This is because it may require decision 
makers to recommend (in the case of a clinician) or decide on (in the case 
of a substitute/surrogate decision maker or judge) a course of treatment that 
maximizes net benefits for a child’s interests even if doing so is impossible 
due to resource constraints.7 Other bioethicists have argued that the BIS 

6 Young v Young, [1993] 4 SCR 3 at 71–77, 108 DLR (4th) 193 [Young]. See also 
P(D) v S(C), [1993] 4 SCR 141 at 178–81, 108 DLR (4th) 287 [P(D)]; Catholic 
Children’s Aid Society of Metropolitan Toronto v M(C), [1994] 2 SCR 165 at 
201, 113 DLR (4th) 321 [M(C)].

7 For overviews of the objections to the BIS raised in the literature, see Loretta 
M Kopelman, “The Best-Interests Standard as Threshold, Ideal, and Standard 
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is objectionably individualistic. By focusing on the interests of the child, 
it may ignore the burdens that a health care decision may impose on the 
child’s family.8 Some bioethicists, whose work I discuss in what follows, 
have thus worked to construct alternatives to what I have identified as the 
traditional formulation of the BIS.

Building on this debate, this paper considers how decision makers 
should apply the BIS in what I shall refer to as “hard cases” in paediatrics. I 
define a “hard case” as follows: 

A decision maker identifies, or is informed of, the physi-
ologically optimal health care for a child from the perspec-
tive of biomedical science. However, this optimal treatment 
is incompatible with the child’s expressed (albeit incapable) 
wishes or, if the child does not express ascertainable wishes, 
the treatment requested by their parents (whether or not the 
parents function as substitute/surrogate decision makers). 
Specifically, the objection to the physiologically optimal treat-
ment derives from a desire to respect an aspect of the child’s 
cultural, racial, or religious heritage or identity. The child or 
their parents request physiologically suboptimal treatment be-
cause it is more compatible with these features of the child 
than the proposed physiologically optimal treatment.9

of Reasonableness” (1997) 22 J Med & Phil 271 [Kopelman, “BIS as Thresh-
old”]; Douglas S Diekema “Parental Refusals of Medical Treatment: The Harm 
Principal as a Threshold for State Intervention” (2004) 25:4 Theor Med Bioeth 
243 [Diekema, “Harm Principle”]; Erica K Salter, “Deciding for a Child: A 
Comprehensive Analysis of the Best Interests Standard” (2012) 33:3 Theor 
Med Bioeth 179 [Salter, “Deciding for a Child”].

8 On the importance of maintaining the integrity of the family unit in medical 
decision making, see Lainie Friedman Ross, Children, Families, and Health 
Care Decision Making (Oxford: Oxford University Press, 1998), ch 1; Mark 
J Cherry, “Re-Thinking the Role of the Family in Medical Decision-Making” 
(2015) 40:4 J Med Philos 451.

9 For an overview of the hard case (though described using different terminol-
ogy) and its prevalence in society, see Kenneth S Hickey & Laurie Lyckholm, 
“Child Welfare versus Parental Autonomy: Medical Ethics, the Law, and Faith-
Based Healing” (2004) 25:4 Theor Med Bioeth 265. Two comments about 
the definition of a hard case in paediatric bioethics provided above are worth 
mentioning. First, it is designed to include cases that engage questions about 
respecting a child’s cultural or religious identity where a refusal of medical 
treatment is made by the child themself, rather than their parents, provided they 
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I have chosen three examples from Canadian case law to illustrate the 
kinds of factual scenarios that I believe have given rise to hard cases in real 
life. I have chosen the following cases as exemplars because of either their 
recent public notoriety or the fact that they were addressed by the Supreme 
Court of Canada. 

In Hamilton Health Sciences Corporation v DH, an Indigenous child 
was diagnosed with acute leukemia. According to the judicial decision, her 
physicians recommended a course of chemotherapy that they believed would 
have a 90% chance of curing her leukemia. The child’s mother and substi-
tute/surrogate decision maker refused this treatment because she wanted her 
daughter to be treated in accordance with traditional Indigenous longhouse 
medical practices.10 B(R) v Children’s Aid Society of Metropolitan Toronto, 
a Supreme Court of Canada case, offers a second example. A child was born 
prematurely with severely low haemoglobin levels. The Court stated that 
her physicians recommended a blood transfusion to treat life-threatening 
congestive heart failure. Her parents refused to consent to the transfusion 
because, as Jehovah’s Witnesses, their religious beliefs required a person to 
abstain from receiving blood.11 A third example is the Supreme Court case 

are able to express ascertainable wishes concerning medical treatment even if 
they are incapable of consent. The question raised in these cases is not always 
whether a parent’s views about a child’s proper cultural or religious upbringing 
should be taken into account when applying the BIS, as these views need not 
exist for the hard case to exist. Rather, the question is how to make decisions 
using the BIS in a manner that avoids disrespecting a child whose cultural, ra-
cial, or religious heritage or identity is made known either by the child themself 
or the child’s parents. Second, this paper does not address the difficult moral 
question of how much deference should be given to an incapable but mature 
child’s wishes when making health care decisions, except to the extent that 
those wishes are evidence of the child’s cultural, racial, or religious heritage. 
A child’s expression of their heritage is just one of several ways in which that 
heritage might become known to a decision maker. This paper addresses only 
the question of how to treat the child once their heritage is made known.

10 2014 ONCJ 603 at paras 2–3, 58, 123 OR (3d) 11 [DH 1]. See also Hamilton 
Health Sciences Corporation v DH, 2015 ONCJ 229, [2015] 2 CNLR 426 [DH 
2]. For further discussion of this case, see Diana Ginn, “Hamilton Health Sci-
ences Corporation v DH et al”, Case Comment, (2015) 4:3 Oxford JL & Reli-
gion 526; Yvonne Boyer, “First Nations, Metis, and Inuit Women’s Health: A 
Rights-Based Approach” (2017) 54:3 Alta L Rev 611 at 632.

11 B(R) v Children’s Aid Society of Metropolitan Toronto, [1995] 1 SCR 315 at pa-
ras 43–44, 9 RFL (4th) 157 [B(R)]. For other Canadian cases involving parental 
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AC v Manitoba (Director of Child and Family Services).12 A 16-year-old 
suffered from Crohn’s disease and experienced severe internal bleeding that 
posed a serious risk of death. According to the Court, her physician recom-
mended a blood transfusion. AC refused the blood transfusion because she 
was a Jehovah’s Witness.13 

Hard cases such as these pose a dilemma for decision makers. On the 
one hand, it seems uncontroversial that a decision maker applying the BIS 
in a paediatric hard case has a duty to make a recommendation or decision 
that meets a child’s physiological needs. This duty is partly reflected in cer-
tain factors that decision makers must take into account under the differ-
ent versions of the BIS codified in Canada’s health care consent and child 
protection statutes. On the other hand, the nature of the hard case suggests 
that discharging this duty may have the potentially discriminatory effect of 
subordinating the child’s cultural, racial, or religious heritage, thereby con-
flicting with the moral ideals of equality and multiculturalism. 

I argue in this paper, however, that once we come to a clearer under-
standing of how the value of equality ought to shape a decision maker’s 

refusal to blood transfusion treatment on the basis of religious beliefs, see H(T) 
v Children’s Aid Society of Metropolitan Toronto (1996), 138 DLR (4th) 144, 
9 OTC 274 (SC) [H(T) 2]; Children’s Aid Society of Ottawa v CS (2005), 205 
OAC 245, 144 ACWS (3d) 89; M(V) v British Columbia (Director of Child, 
Family & Community Service), 2008 BCSC 449, 85 BCLR (4th) 142 [M(V)]; 
Children’s Aid Society of Toronto v L(M), 2008 ONCJ 528, 59 RFL (6th) 450; 
Children’s Aid Society of Toronto v LP, 2010 ONCJ 320, 192 ACWS (3d) 176; 
Children’s Aid Society of the Niagara Region v SM, 2011 ONSC 4718, 207 
ACWS (3d) 282. 

12 2009 SCC 30, [2009] 2 SCR 181 [AC]. For similar cases, see Y(A), Re, 111 Nfld 
& PEIR 91, [1993] WDFL 1220 (Nfld SC Unif Fam Ct); Walker (Litigation 
Guardian of) v Region 2 Hospital Corp (1994), 150 NBR (2d) 366, 116 DLR 
(4th) 477 (CA); U(C) (Next Friend of) v Alberta (Director of Child Welfare), 
2003 ABCA 66, 34 RFL (5th) 181; HB v Alberta (Director of Child Welfare), 
2002 ABQB 371, 3 Alta LR (4th) 16 [H(B)]; B (SJ) (Litigation Guardian of) 
v British Columbia (Director of Child, Family & Community Service), 2005 
BCSC 573, 42 BCLR (4th) 321 [B (SJ)].

13 See AC, supra note 12 at paras 5, 7. For discussion of this case, see Shawn HE 
Harmon, “Body Blow: Mature Minors and the Supreme Court of Canada’s De-
cision in A.C. v. Manitoba” (2010) 4:1 McGill JL & Health 83; Claire Houston, 
“Case Comment: Manitoba (Director of Child & Family Services) v. C.(A.)” 
(2009) 65 RFL (6th) 397.
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recommendation or decision in hard cases, we can see a way towards navi-
gating this dilemma.

I. overvIew of The argumenT

My approach to the hard case begins in Sub-Part I-A with a review 
of the Anglo-North American bioethics literature on the subject. I discern 
in the literature significant agreement on how the BIS ought to be applied 
by decision makers in hard cases. This general consensus position is most 
rigorously articulated in Loretta Kopelman’s work. Kopelman defends what 
she calls a “negative analysis” of the BIS in hard cases. 

The basic idea of the negative analysis is that in hard cases the BIS 
does not necessarily require a decision maker to favour physiologically op-
timal treatment for a child over any identity-based objections raised by the 
child or their parents. It does require the decision maker to make treatment 
recommendations or decisions that are, expressed negatively, not unreason-
able; the treatment must meet a minimum threshold level of physiologically 
beneficial health care for the child as established from the objective per-
spective of biomedical science. A decision maker can recommend or choose 
physiologically suboptimal treatment for the child with the intention of re-
specting the child’s cultural or religious background only if this threshold 
level is met.

In Sub-Part I-B of the paper, I review Canadian statute and case law on 
how the BIS should be applied in hard cases. I argue that Canadian jurists 
have applied the BIS in hard cases in a manner that is consistent with the 
negative analysis of the BIS that has developed in the Anglo-North Ameri-
can bioethics literature. To this extent, Canadian law on the BIS is supported 
by a moral account of the BIS that many bioethicists have found attractive. 
I regard this conclusion as one central contribution of this paper. 

The Canadian legal position on the BIS is that, when decision makers 
are required to promote a child’s best interests by considering all relevant 
factors in the circumstances of a hard case, preservation of the child’s reli-
gious, cultural or racial heritage or identity is not to be prioritized over other 
factors, particularly the child’s physiological health needs. Those needs, in 
other words, establish a threshold level of physiologically beneficial care 
that a decision maker must still satisfy before making recommendations or 
decisions that are fully compatible with the child’s religious, cultural, or 
racial heritage or identity. 
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I regard the BIS in Canadian law as morally defensible in that it garners 
support from a widely accepted moral theory in the form of the negative 
analysis of the BIS. Beyond the consistency I discern between the legal 
and moral dimensions of the BIS, I believe that the negative analysis and 
its manifestation in Canadian law both honours the physiological health of 
all children and shows respect for children’s cultural, racial, and religious 
heritage or identity, as well as the values of multiculturalism and diversity 
more generally. To make good on this claim, in the remainder of the paper 
I address how the concept of equality operates within the framework of the 
negative analysis. 

I argue that the structure of decision making mandated by the negative 
analysis and by Canadian law on the BIS – respect for diversity and mul-
ticulturalism only if the child is offered a physiologically acceptable level 
of treatment – can be explained in terms of two dominant conceptual para-
digms in Canadian anti-discrimination law and theory: the “formal equal-
ity” and “substantive equality” paradigms. I explain these paradigms in Part 
III of the paper. I argue in Part IV that an appeal to the value of substantive 
equality can justify the moral obligation of a decision maker to consider 
whether to recommend or decide on physiologically suboptimal care for 
a child in order to show respect for the child’s cultural or religious back-
ground. Conversely, the moral obligation under the negative analysis of the 
BIS to make recommendations or decisions that at least meet a minimum 
threshold level of physiologically beneficial care can be justified by appeal-
ing to the value of formal equality. 

I acknowledge that there are imperfections in the formal equality con-
ception of anti-discrimination that I say underpins the negative analysis of 
the BIS in hard cases. These imperfections have rightly driven scholars and 
jurists to embrace the substantive equality conception. However, I maintain 
that formal equality represents a viable interpretation of what it means to 
be committed to the values of multiculturalism and anti-discrimination. For 
that reason, I conclude that under the negative analysis of the BIS, the di-
lemma facing the decision maker in hard cases is navigable. Because a deci-
sion maker’s obligation to prefer physiologically beneficial care for a child 
in a hard case rests ultimately on the value of formal equality, and because 
formal equality represents a viable conception of equality, it is possible for 
the decision maker to select health care that is in a child’s best physiologi-
cal interests without at the same time abandoning a commitment to anti-
discrimination and multiculturalism. I regard this conclusion as the second 
central contribution of this paper.
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II. BIoeThIcaL and JurIdIcaL PersPecTIves on aPPLyIng The BesT 
InTeresTs sTandard In hard cases

A. The bioethics literature

I begin by reviewing the Anglo-North American bioethics literature. 
Loretta Kopelman makes the most sustained attempt to address hard cases 
by developing a “negative analysis” of the BIS. 

The negative analysis eschews the idealistic responsibility for decision 
makers to recommend or decide on a health care option that maximizes a 
child’s net physiological benefits regardless of the burdens imposed on the 
child’s family. It construes this responsibility as a prima facie duty that can 
be overridden if it is impossible to discharge or conflicts with higher duties. 
It is a “negative” analysis in the sense that it requires decision makers to 
make recommendations or decisions “that are at least not unacceptable”14 
and that are compatible with other duties owed to incapable persons such 
as children. 

The negative analysis sets out three conditions that decision makers 
must satisfy:

1. They must use the best available information to assess the 
incapable person’s immediate and long-term interests and 
select the health care option that maximizes the person’s 
overall good and minimizes the person’s overall harm;

2. If (1) is impossible to satisfy or conflicts with higher du-
ties, they should at a minimum make recommendations or 
decisions for the incapable person that provide what rea-
sonable and informed persons of good will would regard 
as good care; and

3. They should make recommendations or decisions that are 
consistent with the rights of and duties owed to the inca-
pable person.15

14  Loretta M Kopelman, “Rejecting the Baby Doe Rules and Defending a ‘Nega-
tive’ Analysis of the Best Interests Standard” (2005) 30:4 J Med & Philos 331 
at 345 [Kopelman, “Negative Analysis”] [emphasis added].

15 See ibid at 346; Loretta M Kopelman, “The Best Interests Standard for Incom-
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Condition 1 of the negative analysis mandates essentially the same pro-
cess of reasoning as the process mandated by what I have suggested is the 
traditional formulation of the BIS. Thus, condition 1 is not tailored specifi-
cally to hard cases as I define them. In contrast, conditions 2 and 3 are.

Condition 2 requires that decision makers’ recommendations or deci-
sions must at least meet “a minimum threshold of ethically, legally, or so-
cially acceptable care” that is “good enough” or “acceptable” to a reason-
able, impartial, and informed person of good will in the decision maker’s 
circumstances.16 The minimum threshold level of care that it posits has ob-
jective features premised on meeting a child’s physiological or biomedical 
needs; it “should be assessed in terms of considered judgments concerning 
medicine, science, and duties to children.”17 Although the threshold will 
vary from case to case based on the child’s condition and available thera-
pies, it presupposes a scientific, ethical, legal, or social consensus as to what 
treatment is at least acceptable in a given case.18 Kopelman suggests that a 
decision maker’s recommendation or decision to treat a child’s cancer or 
bacterial pneumonia with an herbal therapy unproven through the scien-
tific method, rather than with proven therapies, would not meet a minimum 
threshold level of care.19 If no consensus about the threshold exists, the BIS 

petent or Incapacitated Persons of All Ages” (2007) 31:1 J Law Med Ethics 187 
at 188–89 [Kopelman, “All Ages”]; Loretta M Kopelman & Arthur E Kopel-
man, “Using a New Analysis of the Best Interests Standard to Address Cultural 
Disputes: Whose Data, Which Values?” (2007) 28:5 Theor Med Bioeth 373 at 
377 [Kopelman & Kopelman, “Which Values?”]; Loretta M Kopelman, “Us-
ing the Best Interests Standard in Treatment Decisions for Young Children” in 
Geoffrey Miller, ed, Pediatric Bioethics (Cambridge: Cambridge University 
Press, 2010) 22 at 25–28 [Kopelman, “Using the BIS”]; Loretta M Kopelman, 
“Make Her a Virgin Again: When Medical Disputes about Minors Are Cultural 
Clashes” (2014) 39:1 J Med Philos 8 at 12 [Kopelman, “Cultural Clashes”].

16 Kopelman, “Using the BIS”, supra note 15 at 27; Kopelman & Kopelman, 
“Which Values?”, supra note 15 at 378-79; Kopelman, “All Ages”, supra note 
15 at 189; Kopelman, “Cultural Clashes”, supra note 15 at 15.

17 Kopelman, “Using the BIS”, supra note 15 at 27.

18 See Kopelman, “Negative Analysis”, supra note 14 at 347–48. 

19  “Using the BIS”, supra note 15 at 27. See also Kopelman, “All Ages”, supra 
note 15 at 189.
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will be more difficult to apply20 or the threshold may incorporate different 
subjective moral and social perspectives.21 If an objective threshold is estab-
lished, decision makers are guided to make treatment recommendations or 
decisions that meet it. Condition 2 permits wide latitude for personal views 
and values to determine what level of care a child receives, provided that the 
level meets the minimum threshold.22

Condition 3 connects the BIS to other duties owed to incapable persons 
by parents or substitute/surrogate decision makers, health care providers, 
and courts.23 For Kopelman, decision makers’ recommendations or deci-
sions must be consistent with children’s rights to an open future, autonomy 
and self-determination, and protection by the state through judicial inter-
vention, as well as with clinicians’ moral duty of beneficence.24 

Kopelman applies the negative analysis to the illustrative hard case of 
Baby S, who was born prematurely to a family from India residing in the 
United States. As Kopelman describes the case, S suffered from seizures 
and brain haemorrhaging. Physicians judged that S had a 70% chance of 
survival if placed on life support. They regarded this as a positive prognosis, 
even though two-thirds of children afflicted with S’s condition had devel-
opmental or neurological disorders ranging from mild to severe and, once 
taken off life support, would require rehospitalization to treat infections and 
retinal diseases. S’s parents requested withdrawal of life support. They were 
planning to return to India, where they claimed S’s disabilities would result 
in a terrible quality of life. There were no public resources provided to treat 
premature infants. They were unwilling to pay for the treatment needed to 
properly care for S because, in the Indian culture they described, severely 

20 See Kopelman, “BIS as Threshold”, supra note 7 at 286–87; Kopelman, “All 
Ages”, supra note 15 at 189.

21 See Kopelman, “Negative Analysis”, supra note 14 at 347; Kopelman, “Using 
the BIS”, supra note 15 at 28.

22 See Kopelman, “BIS as Threshold”, supra note 7 at 273–76; Kopelman, “All 
Ages”, supra note 15 at 189; Kopelman, “Using the BIS”, supra note 15 at 28.

23 See Kopelman, “Negative Analysis”, supra note 14 at 348; Kopelman, “Using 
the BIS”, supra note 15 at 28.

24 Kopelman, “Cultural Clashes”, supra note 15 at 15–19. For discussion of the 
parens patriae doctrine in Canadian law, see E (Mrs) v Eve, [1986] 2 SCR 388, 
31 DLR (4th) 1.
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disabled persons were subject to scorn and ridicule and were seen as bring-
ing shame upon their families.

Kopelman argues that withdrawing life support would not have met a 
minimum threshold level of physiologically beneficial care for S. There was 
a professional consensus within the relevant medical community that S had 
a good chance of survival with no or mild disabilities. Maintaining life sup-
port to achieve this result met the threshold level.25 Withdrawal would also 
conflict with a duty owed by decision makers to treat S justly. For Kopel-
man, it would be unjust to deny S the benefit of life support when other 
similarly situated children who were a part of the same health care resource 
allocation scheme as S would receive it in the absence of the identity-based 
objections raised by S’s parents:

Justice systems, including allocation schemes, apply to some 
target group, in this case residents of a country … It is unfair, 
however, to treat similarly situated individuals within the tar-
get group differently. This is a necessary or formal require-
ment of all just systems.

… Moreover, it would be unfair to treat Baby S as the parents 
request since it would be entirely different from the treatment 
of others in his U.S. target group … Making an exception 
for Baby S so far from what is acceptable violates the formal 
requirement of just allocation schemes to treat all similarly 
situated individuals in a target group similarly … Treatment 
for Baby S is obligatory because resources are available to 
care for such babies and if other parents refused to consent to 
life-saving treatment, then a court order would ordinarily be 
obtained.26

Thus, according to Kopelman’s analysis of the BIS in hard cases, a 
child should be provided with a minimum threshold level of physiologically 
beneficial care despite any cultural, racial, or religious objections raised by 
the child or their parents. Meeting this threshold is prioritized over respect-
ing multiculturalism and diversity.27 Children’s right to be treated justly by 
comparison to other children for whom no identity-based concerns about 

25 See Kopelman & Kopelman, “Which Values?”, supra note 15 at 379.

26 Ibid at 380 [emphasis in original]. 

27 See Kopelman, “Cultural Clashes”, supra note 15 at 15–16.
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the threshold level of care arise ranks ahead of respecting diversity.28 Defer-
ence to these concerns can be shown, however, if the threshold has already 
been satisfied.

I believe that Kopelman’s negative analysis provides the most detailed 
articulation of what is in general a widely-adopted approach to applying the 
BIS in hard cases in the bioethics literature.29 For starters, the United Na-
tions Educational, Scientific and Cultural Organization’s Universal Decla-
ration on Bioethics and Human Rights sets outs universal principles to guide 
member nations’ policies in the field of bioethics.30 Article 12 addresses the 
role of respect for cultural diversity. It prioritizes the Declaration’s other 
principles over the importance of cultural diversity and pluralism:

The importance of cultural diversity and pluralism should be 
given due regard. However, such considerations are not to be 
invoked to infringe upon human dignity, human rights and 
fundamental freedoms, nor upon the principles set out in this 
Declaration, nor to limit their scope.31 

Article 7 addresses the treatment of incapable persons, such as children. 
It states that authorization to provide medical care to incapable persons 
“should be obtained in accordance with the best interest of the person con-
cerned.” Read together, Articles 7 and 12 indicate that in paediatric cases 
decision makers should prioritize considerations other than cultural or reli-
gious views when assessing an incapable person’s best interests. Once this 
prioritization is satisfied, they should integrate respect for these views.32

28 See Kopelman & Kopelman, “Which Values?”, supra note 15 at 379.

29 However, I do not include in this assessment views on the separate question of 
how much deference decision makers should show to a mature minor’s expres-
sions of their own preferences regarding medical treatment.

30 GA Res 36, UNESCOR, 33rd Sess (2005).

31 Ibid, Article 12. 

32 Others have made similar observations about Article 12. See Michael Revel, 
“Article 12: Respect for Cultural Diversity and Pluralism” in Henk AMJ ten 
Have & Michèle S Jean, eds, The UNESCO Universal Declaration on Bioeth-
ics and Human Rights: Background, Principles and Application (Paris: UNES-
CO Publishing, 2009) 199 at 207. 
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Fabio Macioce has argued that this interpretation of Article 12 may be 
oversimplified. Yet even his proposal for how cultural diversity interacts 
with basic principles of medical science is similar to the negative analysis 
of the BIS. He considers cases of conflict between a cultural group’s views 
on appropriate health care and scientific consensus on such care. He argues 
that the group’s traditions should be authentically exercisable only if doing 
so complies with specified state-defined standards:

 In other words, groups are allowed to rule autonomously 
(by state authorities) for single situations and specific life’s 
arenas, but at the same time this autonomy is limited by some 
minimal state-defined standards that have to be respected. If 
groups don’t respect these standards in following their tradi-
tional rules, the state can override them by applying its rules, 
so as to protect group’s vulnerable members when their inter-
ests are violated: for example, groups are allowed to estab-
lish rituals in adulthood passage, provided they do not violate 
some minimal standards regarding bodily integrity and per-
sonal freedom. Outside these specific situations, state law’s 
authority should be affirmed, independently from the cultural 
belonging of anyone.33

 Some bioethicists who do not discuss the application of the BIS 
in hard cases specifically but discuss it in paediatric cases generally have 
reached conclusions similar to Kopelman’s negative analysis for hard cas-
es.34 For example, Erica Salter has recently criticized the traditional formu-
lation of the BIS for failing to recognize the inherent dependence of chil-
dren on their relations with their family in developing an identity and a 
conception of the good life.35 Yet she maintains that the BIS sets a minimum 
threshold of beneficial health care for paediatric decision making to protect 

33 Fabio Macioce, “Balancing Cultural Pluralism and Universal Bioethical Stan-
dards: A Multiple Strategy” (2016) 19 Med Health Care & Phil 393 at 397.

34 See Salter, “Deciding for a Child”, supra note 7 at 195:

 And while I think Kopelman, especially, has a lot right in her 
negative version of the BIS (and, indeed, I think we agree on 
many, if not most, points), where I think she ultimately goes 
wrong is by identifying with the ‘best’ language at all. Kopel-
man herself recognizes that the BIS has several different usages 
and understandings and that only one of them is actually advo-
cating for the ‘best’, or the ideal, decision.

35 Salter, “Deciding for a Child”, supra note 7. See also Erica K Salter, “Resisting 
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“basic (not best) interests, interests that should be procured for every child, 
regardless of others’ interests or family interests.”36 For Salter, this concep-
tion of the BIS realizes that in culturally diverse societies the BIS cannot 
secure the one correct good life for children; children can realize this for 
themselves only through their relations with their families or communities. 
Rather, the minimum threshold established by the BIS “[leaves] room be-
yond the basic obligatory care for communities and families to construct a 
more comprehensive and content-full moral vision for what ‘good’ or ‘best’ 
care for a child should look like.”37

Lainie Friedman Ross developed an early and influential model of health 
care decision making for children. On her model, clinicians should account 
for the interests of the family as an independent unit of moral concern when 
applying the BIS. Sometimes, doing so will require trade-offs between fam-
ily members, such as siblings and children and parents. This is because, in 
a liberal society, no one correct conception of the good can be imposed on 
any familial association. Parents should retain autonomy to make health 
care decisions for their children that accord with their own conception of the 
good, even if that conception is rooted in religious or cultural commitments. 

However, for Ross, parental autonomy is constrained by a positive ob-
ligation to procure each child’s “basic needs” or “primary goods,” which 
include “the goods, skills, liberties, and opportunities necessary to become 
autonomous adults capable of devising and implementing their own life 
plans.”38 This obligation sets a minimum threshold that must be satisfied by 
those accountable for applying the BIS in paediatric scenarios before defer-
ence can be shown to a family’s chosen conception of the good. Failure to 
discharge it is grounds for state intervention. But it “does not imply that 
children have a claim against their parents … to be exposed to a wide array 
of lifestyles. Rather, the positive component permits wide parental autono-
my in directing their child’s future according to their own perception of the 

the Siren Call of Individualism in Pediatric Decision-Making and the Role of 
Relational Interests” (2014) 39 J Med & Phil 26 [Salter, “Siren Call”]. 

36 Salter, “Siren Call”, supra note 34 at 36 [emphasis in original]. 

37 Ibid. See also Salter, “Deciding for a Child”, supra note 7 at 196.

38 Ross, supra note 8 at 47. 
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good.”39 Above the threshold, the ability of parents to choose a conception 
of the good for their children should be respected.40

Finally, Douglas Diekema’s well-known approach to the BIS in paedi-
atrics also begins with the observation that it is permissible for parents to 
not maximize a child’s best interests and to instead take familial interests 
into account when making decisions about the child’s health care.41 He notes 
that when most bioethicists specify the BIS, they suggest “not a best inter-
est standard, but rather a harm-based standard for intervention. The real 
question is not so much about identifying which medical alternative rep-
resents the best interest of the child, but rather about identifying a harm 
threshold below which parental decisions will not be tolerated.”42 Diekema 
outlines certain criteria for determining when parental health care decisions 
are harmful in a way that falls below a minimum threshold and warrants 
state intervention.43

39 Ibid at 48. 

40 Ana Iltis has also expressed agreement with Ross’s model. See Ana Iltis, “To-
ward a Coherent Account of Pediatric Decision Making” (2010) 35 J Med & 
Phil 526 at 546–47. Julian Savulescu has likewise argued that there are ethical 
limits to parental decision making about medical treatment for children. He 
defines the limits in terms of a threshold of minimally acceptable safety for 
the child based on a conception of the good life that derives from plausible 
(that is, rational and non-idiosyncratic) moral and factual beliefs. According 
to Savulescu, this approach generally precludes parental refusal of life-saving 
blood transfusions for their children on religious grounds. See Julian Savulescu 
& Richard W Momeyer, “Should Informed Consent Be Based on Rational Be-
liefs?” (1997) 23 J Med Ethics 282 at 283–86; Julian Savulescu, “Autonomy, 
the Good Life, and Controversial Choices” in Rosamond Rhodes, Leslie P 
Francis & Anita Silvers, eds, The Blackwell Guide to Medical Ethics (Oxford: 
Blackwell, 2007) 17 at 32–33 [Savulescu, “Controversial Choices”]. 

41 “Harm Principle”, supra note 7 at 248.

42 Ibid at 249. 

43 See especially “Revisiting the Best Interests Standard: Uses and Misuses” 
(2011) 22:2 J Clinical Ethics 128 at 129–30. As is the case with Salter, Dieke-
ma’s main objection to Kopelman’s negative analysis of the BIS appears to be 
to Kopelman’s use of the term “best interests” when describing the obligation 
for decision makers to choose between therapeutic options for incapable per-
sons in a manner that at least meets a minimum threshold level of objective 
acceptability. For other accounts of the BIS that are similar to the negative 
analysis, see generally Jeffery Blustein, “Doing the Best for One’s Child: Satis-
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B. Canadian law

I transition now from the bioethics literature to Canadian law. As men-
tioned in the introduction of this paper, distinct versions of the BIS some-
times appear in provincial health care consent legislation and child pro-
tection statutes, with the latter often listing a broader range of factors for 
decision makers to consider than the former. However, I believe that the 
clearest guides to the Canadian legal position on hard cases are child protec-
tion statutes.44 

These statutes set out a legal test for when a child is in need of pro-
tection such that a protection agency may interfere with parental authority 

ficing Versus Optimizing Parentalism” (2012) 33 Theor Med & Bioethics 199; 
Lynn Gillam, “The Zone of Parental Discretion: An Ethical Tool for Dealing 
with Disagreement between Parents and Doctors about Medical Treatment for 
a Child” (2016) 11:1 Clinical Ethics 1.

44 This is so for two reasons. First, the BIS as it appears in Canadian health care 
consent legislation applies to all incapable persons rather than to children spe-
cifically. Accordingly, much of the significant litigation under these statutes 
has not arisen out of paediatric cases. For examples arising out of the Ontario 
statute, see e.g. Rasouli, supra note 4; Starson v Swayze, 2003 SCC 32, 1 SCR 
722; AM v Benes (1999), 46 OR (3d) 271, 180 DLR (4th) 72 (CA); Conway v 
Jacques (2002), 59 OR (3d) 737, 214 DLR (4th) 67 (CA); Giecewicz v Hast-
ings, 2007 ONCA 890, 288 DLR (4th) 587; Gajewski v Wilkie, 2014 ONCA 
897, 123 OR (3d) 481; Scardoni v Hawryluck (2004), 69 OR (3d) 700, 12 Ad-
min LR (4th) 67 (Sup Ct J). Ontario’s Consent and Capacity Board, which is 
responsible for hearing claims from a clinician that a substitute decision maker 
has not complied with their duties under the Ontario statute, has decided some 
significant paediatric cases involving the BIS, but these cases were not hard 
cases as defined in this paper. See e.g. Re EJG, 2007 CanLII 44704 (Ont CCB); 
Re L, 2008 CanLII 46902 (Ont CCB); Re JM, 2011 CanLII 7955 (Ont CCB); 
Re SS, 2015 CanLII 44140 (Ont CCB). Secondly, in some cases where a court 
applies the BIS in paediatric contexts under health care consent legislation, 
it draws on the BIS as it appears in child protection legislation. For example, 
under British Columbia health care consent legislation a person under the age 
of 19 may consent to medical treatment provided that they are competent and 
their health care provider satisfies the BIS before providing the treatment. See 
BC Infants Act, supra note 1. The British Columbia Supreme Court has drawn 
upon Supreme Court of Canada case law dealing with the BIS as it appears in 
child protection statutes to interpret the BIS as it appears in the British Colum-
bia health care consent legislation. See Ney v Canada (AG) (1993), 102 DLR 
(4th) 136 (SC), 79 BCLR (2d) 47 (SC); B (SJ), supra note 12 at para 64. See 
also Van Mol v Ashmore, 1999 BCCA 6 at para 77, 168 DLR (4th) 637. 
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and apprehend the child. For example, section 13(1) of British Columbia’s 
Child, Family and Community Service Act provides that a child is in need 
of protection “if the child’s development is likely to be seriously impaired 
by a treatable condition and the child’s parent refuses to provide or consent 
to treatment.”45 The statutes then direct courts to apply the BIS to decide 
whether to authorize the agency to consent to health care for the child. They 
also direct courts to apply the BIS in deciding who should be given custody 
of, or be allowed to adopt, a child that is found to be in need of protection.46

In my view, Canadian law on applying the BIS in paediatric hard cases 
is consistent with Kopelman’s negative analysis of the BIS discussed above. 
It requires decision makers to take into account and weigh all relevant fac-
tors, including a child’s physiological, emotional, and psychological needs, 
the child’s own views, their cultural, religious, or racial heritage, and the 
need to foster their relationship with their parents or other persons. How-
ever, identity-based considerations, whether expressed by the child or by 
their parents, are not to be prioritized over other factors. If other factors, 
particularly a child’s physiological health needs, suggest a certain course 
of action, it should be taken even if it is inconsistent with fully deferring to 
the child’s religious, cultural, or racial identity. In other words, a concern 
for preserving a child’s heritage cannot operate so as to negate an option 
that would otherwise benefit the child’s physiological needs. What follows 
is an analysis of the leading Canadian case law applying the BIS in what I 
consider to be hard cases in paediatric bioethics.

To begin, I consider the AC case. As stated above, AC was a 14-year-
old Jehovah’s Witness who refused to consent to a blood transfusion to treat 
gastrointestinal bleeding that posed a serious risk to her life. She was ap-
prehended as a child in need of protection under Manitoba’s child protection 
statute. The statute stipulated that treatment could not be provided to a child 
over the age of 16 without consent, but that, for a child 16 or under, it could 
be provided without consent if it was in the child’s best interests. AC under-
stood why a transfusion was necessary and the consequences of refusing it. 
Nonetheless, a Manitoba court ordered that it was in her best interests for 
the transfusion to be provided.47

45 Supra note 2, s 13(1)(g). 

46 See e.g. BC CFCSA, supra note 2, s 41(1); BC Adoption Act, supra note 1, s 
3. There is a similar legal apparatus in the United States. See Kopelman, “Cul-
tural Clashes”, supra note 15 at 18–19.

47 See AC, supra note 12 at para 12. 



The BesT InTeresTs sTandard and anTI-dIscrImInaTIon In 
PaedIaTrIc BIoeThIcs and canadIan Law

2019 177

The Supreme Court of Canada upheld this order. It held that the BIS 
in Manitoba’s child protection statutes required courts to take into account 
the degree of a child’s maturity when deciding whether to order health care 
for which the child had refused consent. The more mature the child is, the 
more weight should be given to their views.48 This interpretation of the 
statutory provisions outlining the BIS meant that those provisions did not 
infringe AC’s freedom of religion under the Canadian Charter of Rights 
and Freedoms,49 even though the provisions operated to authorize her blood 
transfusion treatment despite her religious objections. The provisions al-
lowed a child who refuses treatment on religious grounds to lead evidence 
of their capability to understand the need for the treatment and consequenc-
es of refusing it. It further allowed the child to have their views taken into 
account to an extent proportionate to their capability.50 

The court’s decision in AC shows that the religious views of a child 
who is prevented by statute from refusing health care on religious grounds 
should not be taken as determinative when applying the BIS. The child’s 
religious views should be considered if the child expresses them. But they 
should not preclude the refused treatment if the child’s physiological needs 
favour that treatment.

Factually, AC was a hard case in which the treatment that decision mak-
ers regarded as physiologically optimal was, at the same time, treatment that 
was necessary to save AC’s life. It seems plausible to suppose that failing to 
provide life-saving treatment to a child in order to respect their religious be-
liefs would also mean failing to provide treatment that meets the minimum 
threshold level of physiologically beneficial health care mandated by the 
negative analysis of the BIS. Assuming this premise to be true, the Canadian 
legal position on hard cases like AC mirrors the negative analysis of the 
BIS because it requires decision makers to select life-saving treatment over 
an incapable child’s religious objections. Commentators have noted that in 
cases such as AC, judges typically do not permit a child to die in order 
to avoid interfering with their religious identity.51 Thus, British Columbia, 

48  See AC, supra note 12 at para 115.

49  Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 
1982, being Schedule B to the Canada Act 1982 (UK), 1982, c 11 [Charter].

50  See AC, supra note 12 at para 113. 

51  See Harmon, supra note 13 at 94; Houston, supra note 13 at 400. Judith Mo-
soff makes a similar point, although not in the specific context of religious or 
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Alberta, and Ontario courts have ordered life-saving blood transfusions for 
an incapable child despite the child’s religious refusal. They have held that 
an incapable child’s religious freedom is not to be prioritized and must give 
way to their physiological needs.52

The same conclusion also holds in hard cases where a child’s parents 
refuse life-saving treatment, such as a blood transfusion, for religious rea-
sons. Courts have held that providing the transfusion despite the refusal is a 
justifiable limit on parents’ religious freedom if doing so meets the child’s 
physiological needs.53 In B(R), the Supreme Court held that parental liberty 
to make health care choices for children in accordance with their own re-
ligious views attracts some degree of constitutional protection.54 Although 

cultural objections by mature children to life-saving treatment. Her observation 
of the legal trend also applies to parental objections to life-saving treatment: 
Judith Mosoff, “‘Why Not Tell It Like It Is?’: The Example of P.H. v. Eastern 
Regional Integrated Health Authority, a Minor in a Life-Threatening Context” 
(2012) 63 UNBLJ 238 at 239. Similarly, in the bioethics literature, Rhodes and 
Holzman argue that if the failure to provide medical treatment to an incapable 
person would result in the incapable person’s death, clinicians applying the BIS 
must select a treatment option by relying on reasons that no one could reason-
ably reject, which precludes reliance on religious reasons: Rosamond Rhodes 
& Ian R Holzman, “The Not Unreasonable Standard for Assessment of Surro-
gates and Surrogate Decisions” (2004) 25:4 Theor Med Bioeth 367.

52  See B (SJ), supra note 12 at paras 83–85, citing H(B), supra note 12 (“[h]
owever, I note that freedom of religion is not absolute and may properly give 
way to an order or orders duly made in a child’s best interests. It is notable that, 
in determining B.H.’s best interests under the [Alberta child protection legisla-
tion], the Provincial Court was and this Court is required to consider B.H.’s 
opinion concerning the recommended medical treatment, that is, her specifi-
cally religious objections to the treatment, as well as her religious heritage” 
at para 55) [citations omitted]; H(T) v Children’s Aid Society of Metropolitan 
Toronto, 1996 CanLII 11981 (ONSC), 1996 CarswellOnt 7135 (WL Can) (Ct 
J (Gen Div)), [H(T) cited to CanLII]  (“… there is no case in Canada where 
the wishes of a mature minor have been followed when to do so would signifi-
cantly increase the chances of the child’s death” at para 52).

53  See e.g. M(V), supra note 11 at 164; H(T) 2, supra note 11 at 175. See gener-
ally Joan M Gilmour, “Legal Considerations in Paediatric Patient and Family-
Centred Healthcare” in Randi Zlotnik Shaul, ed, Paediatric Patient and Fami-
ly-Centred Care: Ethical and Legal Issues (Dordecht, NL: Springer, 2014) 115 
at 115–19.

54  Specifically, it is protected under section 7 of the Charter, which provides: 



The BesT InTeresTs sTandard and anTI-dIscrImInaTIon In 
PaedIaTrIc BIoeThIcs and canadIan Law

2019 179

parents have the authority to make choices that do not maximally promote 
their children’s interests, the court distinguished between this standard and 
what Justice La Forest described as “the socially acceptable threshold” set 
by the statutory BIS.55 Parental decision making is constrained only by the 
latter standard. Justice La Forest cited the following remarks:

… freedom of religion, like any freedom, is not absolute. It 
is inherently limited by the rights and freedoms of others. 
Whereas parents are free to choose and practise the religion of 
their choice, such activities can and must be restricted when 
they are against the child’s best interests, without thereby in-
fringing the parents’ freedom of religion.56

 Canadian courts have also not prioritized a child’s racial or cul-
tural background when applying the BIS in custody and access disputes and 
adoption decisions. The application of the BIS to such scenarios is relevant 
to understanding hard cases in the paediatric context. This is because the 
statutory BIS found in Canadian child protection statutes, which courts ap-
ply in custody and access disputes and adoption decisions, is the same statu-
tory BIS that they apply in a paediatric hard case to determine whether to 
authorize a protection agency to consent to health care that a child’s parents 
do not consent to. I aim to show that the tendency to make decisions in the 
paediatric context that are consistent with the negative analysis of the BIS in 
the bioethics literature is mirrored to a significant degree in the neighbour-
ing legal field of custody, access, and adoption.

 Consider the case of Van de Perre v Edwards, which involved a 
custody dispute over a child whose mother was white and whose father 

“Everyone has the right to life, liberty and security of the person and the right 
not to be deprived thereof except in accordance with the principles of funda-
mental justice” (supra note 48, s 7).

55 B(R), supra note 11 at 318. 

56 Ibid at 383, citing P(D), supra note 6 at 182. Outside the context of health law 
and paediatrics, the Supreme Court has held that court orders that restrict a par-
ent from exposing a child, to whom they have access following a separation, to 
the parent’s preferred religious traditions do not infringe the parent’s freedom 
of religion if the restriction is designed to protect the child’s best interests. See 
Young, supra note 6; P(D), supra note 6; Shauna Van Praagh, “Religion, Cus-
tody, and a Child’s Identities” (1997) 35:2 Osgoode Hall LJ 309 (for discussion 
of the legal and moral issues surrounding such orders).
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was black.57 It was argued that special consideration should be given to 
granting custody to the father to ensure that the child was exposed to his 
African American heritage and had his sense of racial belonging nurtured. 
The Supreme Court of Canada upheld an award of custody to the mother. 
It stated that a child’s race is “not a determinative factor”58 when applying 
the BIS in custody decisions. Rather, it “can be a factor in determining the 
best interests of the child because it is connected to the culture, identity and 
emotional well-being of the child.”59 Van de Perre makes clear that if factors 
other than fostering a child’s racial heritage indicate that it is in the child’s 
best interests to be placed with one parent, race should not be invoked to 
override that decision and place the child with another parent.60 

This approach aligns with Canadian law pertaining to cases where a 
child is removed from their parents’ custody by a child protection agency 
and the parents apply to court to restore their custody or obtain access. In 
such cases, the need to maintain the child’s psychological and emotional 
bond with their family, protect the integrity of the family unit, and thus fos-

57 Van de Perre v Edwards, 2001 SCC 60, [2001] 2 SCR 1014 [Van de Perre].

58 Ibid at para 39.

59 Ibid at paras 39–40. 

60 For similar commentary, see Tammy Wing-Yun Law, “The Race Issue in Cus-
tody Law: Is Van de Perre Right?” (2003) 21 Can Fam LQ 153. In a valuable 
comprehensive review of the Canadian case law dealing with custody disputes 
over bi-racial children, Susan B Boyd and Krisha Dhaliwal confirm this obser-
vation, writing: 

… racial and cultural factors (and recall that these are often con-
flated) will only work in a parent’s favour if no other factors tip 
the scales towards one or the other parent. Racialized parents 
and parents belonging to minority cultures are not automatically 
favoured because of these aspects of their (and their children’s) 
identity. Rather, before these aspects can have any meaningful 
weight in a best-interests analysis, both parents must be scru-
tinized on all other bases to reveal whether they are on equal 
footing. Such scrutiny will likely result in various other factors 
(such as financial stability and history of care) working for or 
against the parents, with one parent consequently looking like 
the more fit parent. In such a scenario, racial and cultural factors 
will not be enough to change the overall balance of factors 

‘Race is Not a Determinative Factor’: Mixed-Race Children and Custody 
Cases in Canada” (2015) 29 Can J Fam L 309 at 344. 
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ter a connection between the child and any cultural identity they may share 
with their family is not regarded as determinative. This need is considered 
relevant only if promoting it is consistent with the child’s best interests as 
determined by all other relevant factors.61

In many Canadian provinces, the BIS in child protection statutes re-
quires courts to – in the language of the Ontario statute – “take into consid-
eration the importance, in recognition of the uniqueness of Indian and native 
culture, heritage and traditions, of preserving the child’s cultural identity.”62 
These provisions have been enacted in recognition of Canada’s tragic co-
lonial history wherein European settlers removed Indigenous children from 
their communities and placed them in non-Indigenous homes in an effort to 
discourage their cultural identities and assimilate them into the dominant 
European culture.63 

The Court of Appeal for Ontario commented on the Ontario provision 
in Algonquins of Pikwakanagan v Children’s Aid Society of the County of 
Renfrew.64 The grandmother of two Indigenous children sought access to 
the children after they had been placed in foster care with non-Indigenous 
parents. The trial judge denied access because, although it was important to 
consider whether granting access would preserve the children’s Indigenous 
heritage, access was not in the children’s best interests when other relevant 
factors were considered. On appeal, it was argued that the trial judge erred 
in failing to give the children’s Indigenous heritage special priority in ap-

61 See M(C), supra note 6 at 202–03; New Brunswick (Minister of Health and 
Community Services) v L(M), [1998] 2 SCR 534 at paras 46–49, 165 DLR (4th) 
58; Syl Apps Secure Treatment Centre v BD, 2007 SCC 38 at paras 44–45, 3 
SCR 83. 

62 See Ont CFSA, supra note 2, s 37(4). Compare BC CFCSA, supra note 2, s 
4(2). 

63 For discussion of the implications of this history for Canadian child welfare 
law as it applies to Indigenous children, see generally Marlee Kline, “Child 
Welfare Law, ‘Best Interests of the Child’ Ideology, and First Nations” (1992) 
30:2 Osgoode Hall LJ 375; Hadley Friedland, “Tragic Choices and the Divi-
sion of Sorrow: Speaking about Race, Culture and Community Traumatisation 
in the Lives of Children” (2009) Can J Fam L 223; Tae Mee Park, “In the Best 
Interests of the Aboriginal Child” (2003) 16 Windsor Rev Legal Soc Issues 43; 
Boyer, supra note 10 at 618–19.

64 2014 ONCA 646 at para 58, 50 RFL (7th) 272, leave to appeal to SCC refused, 
[2015] 36188 (29 January 2015) [Algonquins of Pikwakanagen].
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plying the BIS and erroneously balanced the need to preserve the children’s 
Indigenous heritage against their best interests as determined by other con-
siderations. The Court of Appeal rejected each submission. Justice Benotto 
wrote that nothing in the statutory BIS suggests that “the ‘weight’ given to 
one consideration must be greater than the weight given to another. All fac-
tors are considered with the over-arching goal of determining the best inter-
ests of the child.”65 She stated that decisions for Indigenous children under 
child protection legislation must be made “in a manner that recognizes their 
culture … so long as they are consistent with the best interests, protection, 
and well being of children.”66 She concluded as follows:

The Act makes clear the Legislature’s intention that First Na-
tions’ issues be seriously considered. However, all consider-
ations, including First Nations’ issues, are subject to the ulti-
mate issue: what is in the best interests of the child? Nothing 
displaces the best interests of the child and no section of the 
Act overrides the child’s best interests.67

The decision of the Saskatchewan Court of Queen’s Bench in Re RT 
illustrates the difficulties with permitting the need to preserve a child’s iden-
tity to override choices that are in the child’s best interests.68 Three children 
who were members of the Sturgeon Lake First Nation were placed in foster 
care after they were found to be in need of protection under the Saskatch-

65 See ibid at para 67. 

66 Ibid at para 69 [emphasis added]. 

67 Ibid at para 71. For a decision applying the statutory BIS that takes Indigenous 
heritage into consideration, but still treats the best interests of the child, as 
determined by all relevant factors, as paramount, see Children’s Aid Society 
of Renfrew (County) v H(A), 2010 CarswellOnt 10514 at paras 98–99, [2011] 
WDFL 3533 (Ont Ct J). In another case involving a custody dispute over deaf 
children, the Ontario Superior Court of Justice followed the reasoning in Al-
gonquins of Pikwakanagen. In this case, it was submitted that the court had to 
give special consideration to preserving the children’s deaf culture and their 
connection to the deaf community. See Children’s Aid Society of London and 
Middlesex v LW, 2016 ONSC 3 at para 433, 263 ACWS (3d) 672. The British 
Columbia Supreme Court has similarly interpreted the provision in the Brit-
ish Columbia child protection statute that requires judges to take into consid-
eration the need to preserve an Aboriginal child’s cultural heritage. See The 
Child, Family and Community Service Act v P(N) (1997), 41 BCLR (3d) 284 at 
para 47, 72 ACWS (3d) 494 (BCSC).

68 (2004), 248 DLR (4th) 303, 259 Sask R 122 (Sask QB) [RT].
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ewan child protection legislation. The court had to decide whether they 
should be placed for adoption or should remain in foster care until reaching 
adulthood. Applying the statutory BIS and considering all relevant factors, 
it determined that they should be adopted. Since there were few Sturgeon 
Lake community members available to adopt the children, they would likely 
be adopted by non-Indigenous families. However, the Sturgeon Lake First 
Nation refused to consent to the adoptions of the three children and the 
Saskatchewan Department of Community Resources and Employment had 
a policy of requiring the consent of the Indigenous community of which 
a child was a member before a child could be adopted by non-Indigenous 
parents. The rationale for this policy was to prioritize the placement of In-
digenous children in their Indigenous communities.69

Justice Ryan-Froslie (now a judge of the Saskatchewan Court of Ap-
peal) found that in displacing the statutory BIS for adoption decisions and 
replacing it with preferential placement in Indigenous communities, the de-
partmental policy infringed the children’s right to security of the person un-
der section 7 of the Charter. It was “applied arbitrarily and without regard to 
the individual circumstances or needs of the children,”70 and it was already 
clear that “culture is an important consideration in determining the best in-
terests of these children as is a continuing connection with their aboriginal 
roots and community.”71 The policy also infringed the children’s right to 
equal treatment without discrimination under section 15 of the Charter. Ac-
cording to Justice Ryan-Froslie, 

The effect of the policy is to deny these children permanent 
homes and stable, long-lasting relationships. These things 
are necessary for the children to develop relationships, form 
a strong sense of self-identity and positive feelings of self-
worth. Self-worth is not dependent solely on culture but also 
on the very basic need to be loved and valued and that basic 
need knows no colour.

… The policy in issue here is blind to the individual needs, 
capacities and merits of the children to which it is applied. As 
such, it harms their human dignity. Implementing the policy 

69 See ibid at para 39.

70 Ibid at para 69. 

71 Ibid at para 73. 
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has the potential of destroying the child’s self-identity and 
self-worth, the very things it was established to protect.72 

This reasoning in RT is consistent with the Supreme Court of Canada’s 
decision in Racine v Woods, which will be the final case that I discuss in this 
legal analysis. In Racine, the court held that it was in the best interests of 
an Indigenous child to be adopted into a non-Indigenous family with whom 
the child lived in foster care for several years, rather than to be returned to 
the custody of her Indigenous biological mother.73 Justice Wilson stated: 
“When the test to be met is the best interests of the child, the significance of 
cultural background and heritage as opposed to bonding abates over time. 
The closer the bond that develops with the prospective adoptive parents, the 
less important the racial element becomes.”74

C. Summary and next steps

To conclude this Part, I maintain that the Canadian law guiding decision 
makers on the application of the BIS in paediatric hard cases is consistent 
with Kopelman’s negative analysis of the BIS. I therefore regard the pre-
dominant Canadian legal approach as reflecting a moral approach to the BIS 
in hard cases that has been widely agreed upon. 

The next step is to question whether it follows from this conclusion that 
the Canadian law is morally defensible. The answer to this question will de-
pend on the moral defensibility of the negative analysis of the BIS itself. My 
position in this paper, developed in the pages that follow, is that the negative 
analysis, and its manifestation in Canadian law, both honours the physi-
ological health of children and respects the values of anti-discrimination 
and equality. 

This position is not obvious on its face. On the negative analysis, in hard 
cases, decision makers – clinicians, parents/substitute decision makers, or 

72 Ibid at paras 92–93. For commentary that is further supportive of the court’s 
reasoning, see Emily Grier, “Aboriginal Children in Limbo: A Comment on Re 
RT”, Case Comment, (2005) 68:2 Sask L Rev 435 at 450.

73 Racine v Woods, [1983] 2 SCR 173, 1 DLR (4th) 193 [Racine].

74 Ibid at 187–88. See also H (D) v M (H), [1999] 1 SCR 328, 172 DLR (4th) 
305; Re British Columbia Birth Registration No XX-XX297, 2015 BCSC 1577 
at paras 81, 83, 88, 71 RFL (7th) 432.
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judges – must determine not only what the physiologically optimal health 
care treatment for a child would be, but whether a threshold level of physi-
ologically beneficial care exists in the circumstances. Only if this threshold 
is satisfied is it permissible to select treatment for a child in accordance with 
the child’s religious or cultural background. As we have seen, Kopelman 
argues that adherence to this threshold requirement is mandated by a duty of 
justice owed to children. She maintains that justice within a resource distri-
bution scheme, such as the health care system, demands that a child whose 
cultural background conflicts with a proposed health care option must be 
provided with the same level of care as a similarly situated child for whom 
this concern does not arise. 

However, it may be short sighted to claim that the moral commitments 
to equality and anti-discrimination engaged in paediatric hard cases are 
exhaustively expressed by what Kopelman describes as a duty of justice 
within a resource allocation scheme. The potential problem with this claim 
is starkly illustrated in Racine, the final case reviewed above. Although the 
case deals with the BIS in the context of Canadian adoption law, it might 
well be seen as symptomatic of the historical devaluation of Indigenous 
nationhood, tradition, and heritage in Canadian society, rooted in Canada’s 
colonial past. More broadly, in the wake of the recent Truth and Recon-
ciliation Commission of Canada inquiry into the Indian Residential Schools 
Agreement, there might be significant moral pressure to revise the legal 
conclusion, expressed in cases such as Racine and RT, to not prioritize the 
identity of Indigenous children in adoption decisions influenced by the BIS.

 Thus, although a decision maker applying the BIS in a hard case 
is guided to recommend or decide on health care for a child that meets a 
child’s physiological needs, doing so may have the potentially discrimina-
tory effect of subordinating the child’s cultural, racial, or religious heritage 
and conflicting with the moral ideals of equality and multiculturalism. Ac-
cordingly, the remainder of this paper will more closely examine how the 
values of multiculturalism and equality should structure decision making 
under the negative analysis of the BIS in hard cases. In my view, Canadian 
anti-discrimination law provides resources for addressing this issue. The 
perspective I offer by drawing on this body of law represents the second 
main contribution of this paper. I therefore turn next to discuss two theoreti-
cal paradigms of equality in Canadian anti-discrimination law.
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Iv. Two ParadIgms of equaLITy In canadIan anTI-dIscrImInaTIon Law

A. Formal equality

Canadian anti-discrimination law is sourced in provincial and federal 
anti-discrimination statutes, also known as human rights codes, which pro-
scribe discrimination in the provision of government services and between 
private persons in specified spheres of private conduct.75 It is also sourced in 
section 15 of the Charter, which limits laws or state conduct that discrimi-
nate against a citizen. These instruments protect against unequal treatment 
on the basis of listed and analogous grounds, including sex, race, religion, 
sexual orientation, and physical and mental disability. Each domain is gov-
erned by the same animating conceptual principles.76 These principles will 
be the focus of the ensuing discussion. 

Before the introduction of the Charter in 1982 and the proliferation of 
human rights codes, the main protection against discriminatory laws was 

75 See e.g. Human Rights Code, RSO 1990, c H.19; Human Rights Code, RSBC 
1996, c 210; Human Rights Act, RSNS 1989, c 214; Canadian Human Rights 
Act, RSC 1985, c H-6.

76 See Leslie A Reaume, “Postcards from O’Malley: Reinvigorating Statutory 
Human Rights Jurisprudence in the Age of the Charter” in Fay Faraday, Mar-
garet Denike & Kate M Stephenson, eds, Making Equality Rights Real: Secur-
ing Substantive Equality under the Charter (Toronto: Irwin Law, 2006) 373 at 
382. The Supreme Court of Canada has relied on its statements of the concep-
tual principles that animate anti-discrimination statutes in order to explicate 
those underlying section 15 of the Charter. See Law Society of British Colum-
bia v Andrews, [1989] 1 SCR 143 at 173–75, 56 DLR (4th) 1 [Andrews]. It has 
reciprocally relied on its statements of the conceptual principles that animate 
section 15 of the Charter to explicate those underlying anti-discrimination stat-
utes. See British Columbia (Public Service Employee Relations Commission) 
v BCGSEU, [1999] 3 SCR 3 at para 48, 176 DLR (4th) 1 [Meiorin]. There has 
been some judicial and academic debate about the legal test for whether dis-
crimination is or should be the same in the statutory and constitutional contexts 
in Canada. See Bruce Ryder, “The Strange Double Life of Canadian Equality 
Rights” (2013) 63 SCLR (2d) 262 at 267, n 29. However, this paper is con-
cerned only with the theoretical underpinnings of anti-discrimination in these 
contexts. It is much less controversial to assert that there is similarity in this 
respect.
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section 1 of the Canadian Bill of Rights,77 a non-constitutional federal stat-
ute. Section 1 guarantees “the right of the individual to equality before the 
law and the protection of the law” without discrimination. The Supreme 
Court of Canada rendered a number of decisions in the 1970s in which it 
interpreted the anti-discrimination guarantee in the Bill of Rights in terms of 
a paradigm of “formal equality.”78 This paradigm holds that persons who are 
similarly situated must be treated similarly.79 

Formal equality is connected to the constitutional principle of the rule 
of law, according to which laws must be administered equally with respect 
to all those that they single out for similar treatment, whether they are pri-
vate individuals or government officials.80 The equal subjection of officials 
and citizens to laws mitigates the exercise of arbitrary political power by le-
gally confining, structuring, and limiting the exercise of official discretion.81 

Legislation functions by categorizing groups of individuals for identical 
treatment. Just as the rule of law writ large requires that all laws must apply 
to citizens and officials identically, formal equality requires that a particu-
lar law that carves out a particular group of individuals for identical treat-
ment must apply identically to all members of that group, irrespective of 
their racial or religious background, gender, or mental or physical abilities.82 

77 SC 1960, c 44, s 1.

78 See generally Sheila McIntyre, “The Equality Jurisprudence of the McLachlin 
Court: Back to the 70s” (2010) 50 SCLR (2d) 129.

79 See Andrews, supra note 75 at 166.

80 See British Columbia v Imperial Tobacco Canada Ltd, 2005 SCC 49 at paras 
58–59, 2 SCR 473. See also Walter S Tarnopolsky, “The Equality Rights (Ss. 
15, 27 and 28)” in Walter S Tarnopolsky & Gérald A Beaudoin, The Canadian 
Charter of Rights and Freedoms: Commentary (Toronto: Carswell, 1982) 395 
at 399; Patricia Hughes, “Recognizing Substantive Equality as a Foundational 
Constitutional Principle” (1999) Dalhousie LJ 5 at 32–33; Donna Greschner, 
“Does Law Advance the Cause of Equality?” (2001) 27:1 Queen’s LJ 299 at 
302–03.

81 See Roncarelli v Duplessis, [1959] SCR 121 at 140, 16 DLR (2d) 689; Lorne 
Sossin, “The Unfinished Project of Roncarelli v. Duplessis: Justiciability, Dis-
cretion, and the Limits of the Rule of Law” (2010) 55 McGill LJ 661.

82 See generally Anthony Robert Sangiuliano, “Substantive Equality as Equal 
Recognition: A New Theory of Section 15 of the Charter” (2015) 52:2 Os-
goode Hall LJ 601 at 619–21. 
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Equality under this paradigm is “a segment of the rule of law” that “carries 
the meaning of equal subjection of all classes to the ordinary law of the 
land” and requires “equality in the administration or application of the law 
by the law enforcement authorities and the ordinary courts of the land.”83 It 
protects “the right of an individual to be treated as well by the legislation as 
others who, if only relevant facts were taken into consideration, would be 
judged to be in the same situation.”84

As discussed below, the formal equality view of the underlying prin-
ciple of Canadian anti-discrimination law is imperfect and the Supreme 
Court has moved away from it. However, I maintain that it still has a useful 
role to play in understanding what makes discrimination unjust. As Donna 
Greschner writes, “every version [of equality] contributes, in different cir-
cumstances and in different ways, to a just society.”85 

Formal equality is a manifestation of the value placed in a liberal po-
litical society on respect for individual choice in the distribution of public 
benefits and opportunities. Suppose that a governmental decision is made 
to confer a benefit on, or make an opportunity available to, a particular cat-
egory of persons. It is just and fair that, within that category, all persons’ 
eligibility for the benefit or opportunity should be assessed in the same way, 
namely, according to criteria that are relevant to obtaining the benefit or op-
portunity.86 They should not be treated unequally by comparison to others 
in the category by being arbitrarily excluded simply because they possess 
a personal characteristic, such as a gender, disability, race, or sexual orien-
tation, that other included persons do not possess. The distribution should 

83 AG of Canada v Lavell, [1974] SCR 1349 at 1365, 28 DLR (3d) 481 [Lavell].

84 Bliss v AG of Canada, [1979] 1 SCR 183 at 192, 92 DLR (3d) 417 [Bliss]. 
See also Regina v Gonzales (1962), 32 DLR (2nd) 290 at para 23, 37 CR 56 
(BCCA) (“…there has existed and there shall continue to exist in Canada a 
right in every person to whom a particular law relates or extends, no matter 
what may be a person’s race, national origin, colour, religion or sex, to stand 
on an equal footing with every other person to whom that particular law relates 
or extends, and a right to the protection of the law” [emphasis in original]).

85 Greschner, supra note 79 at 303, n 11. 

86 A number of Supreme Court of Canada judges in fact adopted this reasoning in 
the mid-1990s when interpreting section 15 of the Charter, although their ap-
proach has since been supplanted. See e.g. Egan v Canada, [1995] 2 SCR 513 
at 530–31, 145 DLR (4th) 609, La Forest J. 
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not be influenced by factors that are arbitrary from a moral point of view.87 
The grounds of discrimination are arbitrary grounds of unequal treatment 
in this respect because they are unchosen personal characteristics. They are 
unchangeable, like race and sexual orientation, or, like religion and gender, 
changeable only at an unacceptable personal cost to individual identity.88

The negative idea that persons should not be treated arbitrarily in a dis-
tributive scheme on the basis of unchosen personal characteristics, and the 
correlative positive idea that eligibility for advantages should be based on 
relevant criteria, entail that for persons to be treated equally they should be 
treated on the basis of merit or deservingness of the advantage. Such merit-
based evaluations can make important contributions to combating discrimi-
nation. They protect against the invidious pretence that members of certain 
social groups do not merit a given advantage and they signal that such mem-
bership is an arbitrary and irrelevant distributive criterion.89 

For example, the formally equal distribution of the franchise is a prod-
uct of viewing merit, specifically, the capacity to comprehend the public 
policy issues at stake in society, as the relevant criterion for eligibility for 
this opportunity and of viewing race or gender as irrelevant. Distributing 
the opportunity to work in a profession in accordance with formal equality 
signals that only a person’s skills, qualifications, and training are relevant to 
working in the profession and that membership in a certain social group is 
arbitrary to this merit-based evaluation. Similarly, distributing the opportu-
nity to enter into a legal marriage formally equally is a function of viewing 
the capacity to form “intimate relationships of economic interdependence” 

87 For a thorough discussion of the role of the liberal value of individual choice 
in anti-discrimination law, see Sujit Choudhry, “Distribution vs. Recognition: 
The Case of Anti-Discrimination Laws” (2000) Geo Mason L Rev 145 at 149–
59.

88 See Corbiere v Canada (Minister of Indian and Northern Affairs), [1999] 2 
SCR 203 at para 13, 173 DLR (4th) 1.

89 Cf Margot Young, “Unequal to the Task: ‘Kapp’ing the Substantive Potential of 
Section 15” (2010) 50 SCLR (2nd) 183 at 192–93 (“[a]n insistence on formal 
equality counts for many of the practical gains that women, particularly white, 
middle class women for example, have made in Canadian society in the 20th 
century. Women have used this frame to at least be able to ‘do what men do in 
the ways that men do it, whether in science, the professions, business, or gov-
ernment’”). 
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as a relevant, merit-based distributive criterion and viewing persons’ sexual 
orientation as arbitrary.90 

B. Substantive equality

Having said this, a basic difficulty with the formal equality paradigm is 
that similar treatment of those similarly situated can still have a discrimina-
tory impact in the social context in which the treatment occurs; “equal treat-
ment can entrench disadvantage in situations of antecedent inequality.”91 
The Supreme Court of Canada identified this problem in 1989 when it first 
interpreted the equality guarantee in section 15 of the Charter. It noted how 
formal equality permits a law to categorize a particular group of individuals 
and subject them to treatment that has the effect of perpetuating pre-existing 
social disadvantage, prejudice, or stereotyping, as long as all those within 
the categorization are treated the same.92 

An example is Bliss v Attorney General of Canada,93 a pre-Charter case 
decided under the Canadian Bill of Rights. A pregnant woman was denied 
employment insurance benefits that she would have received if she were 
not pregnant. The Supreme Court, following the formal equality paradigm, 
found that the law distributing these benefits was not discriminatory on 
the basis of sex because it categorized pregnant persons for certain treat-
ment and, within the category, the woman was treated the same as all other 
pregnant women. Clearly, the court ignored how the law, despite treating 

90 See M v H, [1999] 2 SCR 3 at para 73, 171 DLR (4th) 577. See also Halpern v 
Canada (AG) (2003), 225 DLR (4th) 529 at para 94, 65 OR (3d) 161.

91 Sandra Fredman, “Emerging from the Shadows: Substantive Equality and Ar-
ticle 14 of the European Convention on Human Rights” (2016) 16 H R L Rev 
273 at 279. 

92 See Andrews, supra note 73 at 166–68. See also Sheila McIntyre, “Answering 
the Siren Call of Abstract Formalism with the Subjects and Verbs of Domina-
tion” in Fay Faraday, Margaret Denike & Kate M Stephenson, eds, Making 
Equality Rights Real: Securing Substantive Equality under the Charter (Toron-
to, ON: Irwin Law, 2006) 99 at 100-01, 105–06; Hughes, supra note 79 at 303; 
Greschner, supra note 77 at 303–05; Jonnette Watson Hamilton & Jennifer 
Koshan, “Adverse Impact: The Supreme Court’s Approach to Adverse Effects 
Discrimination under Section 15 of the Charter” (2015) 19:2 Rev Const Stud 
192 at 195. 

93 Bliss, supra note 83.
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like cases alike, exacerbated the social disadvantage that pregnant women 
uniquely face in securing income and subsistence.94 Similar examples can be 
drawn from other cases. Depriving Indigenous women, but not Indigenous 
men, of their legal status as members of an Indigenous band if they marry 
a non-Indigenous person treats all Indigenous women in the same category 
identically, but exacerbates their pre-existing social inequality.95 The legis-
lative omission of sexual orientation as a prohibited ground of discrimina-
tion from statutory human rights codes categorizes both heterosexual and 
homosexual persons similarly and treats them the same, but it perpetuates 
the disadvantage that homosexual persons already face in Canadian soci-
ety.96 Likewise, the use of strict aerobic criteria to determine eligibility to 
become a firefighter treats all applicants formally equally but disadvantages 
women by comparison to men.97

Recognizing these problems with formal equality, the court has shifted 
to a paradigm of “substantive equality” as the animating norm of Canadian 
anti-discrimination law. Substantive equality acknowledges that the way in 
which a law treats citizens cannot be assessed without accounting for the 
actual lives that citizens live in the social context in which the law applies.98 
Thus, discrimination exists when a law’s impact perpetuates prejudice or 
stereotyping against a socially disadvantaged group: “…the analysis in-
volves looking at the circumstances of members of the group and the nega-
tive impact of the law on them. The analysis is contextual, not formalistic, 

94 The Supreme Court recognized as much when it declared that Bliss was wrong-
ly decided almost twenty years after the fact. See Brooks v Canada Safeway 
Ltd, [1989] 1 SCR 1219 at 1243, 59 DLR (4th) 321.

95 The Supreme Court reached the opposite conclusion by following the formal 
equality paradigm. See Lavell, supra note 82.

96 See Vriend v Alberta, [1998] 1 SCR 493 at paras 98–99, 156 DLR (4th) 385.

97 See Meiorin, supra note 75.

98 See Andrews, supra note 75 at 165. See also Denise Réaume, “Dignity and 
Discrimination” (2003) 63:3 La L Rev 646 at 648; Beverley Baines, “Is Sub-
stantive Equality a Constitutional Doctrine?” in Ysolde Gendreau, ed, La doc-
trine et le développement du droit/Developing Law with Doctrine (Montreal: 
Éditions Thémis, 2005) 59 at 79, 81; Colleen Sheppard, Inclusive Equality: 
The Relational Dimensions of Systemic Discrimination in Canada (Montreal: 
McGill-Queen’s University Press, 2010) at 38–39. 
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grounded in the actual situation of the group and the potential of the im-
pugned law to worsen their situation.”99

This acknowledgement of social disadvantage as the context of a law’s 
application is responsive to another basic problem with formal equality. Be-
cause formal equality views equal treatment only in terms of treating like 
cases alike, it overlooks how differential treatment in favour of disadvan-
taged groups – or “affirmative action” – is sometimes necessary to achieve 
equality. Accordingly, the substantive equality paradigm regards “the ac-
commodation of differences” as “the essence of true equality”100 and coun-
tenances initiatives that treat people differently if they aim to ameliorate 
social disadvantage.101

Substantive equality presupposes a distinctive conception of the wrong 
of discrimination. This conception is rooted in the view that a person’s au-
thentic self-understanding of their identity and positive sense of self-worth 
develop through social interaction and depend on being recognized on their 
own terms as worthy by others. However, hierarchies of status between 
different social groups, which some misperceive as legitimate, regrettably 
characterize the social context in which laws are applied. The identities and 
ways of being of “dominant” groups are often imbued with greater social 
prestige, honour, and symbolic approval than those of subordinate groups. 
Dominant groups’ identities are often perceived as the norm relative to 
which the identities of subordinate groups are perceived as deviant or defi-
cient.102 Members of “subordinate” groups therefore can suffer a negation 
of recognition. Their ways of being and life may be socially defined, not on 
their own terms as they truly are, but contrastively and in juxtaposition with 
the ways of being of members of dominant groups. The social development 
of their authentic and positive sense of self may thereby be disrupted.103 The 
appropriate remedy is to emphasize the specificity of their group identity, 

99 Withler v Canada (AG), 2011 SCC 12 at para 37, 1 SCR 396. 

100 Andrews, supra note 75 at 168.

101 See R v Kapp, 2008 SCC 41 at para 16, 2 SCR 483. See also Watson Hamilton 
& Koshan, supra note 91.

102 See Iris Marion Young, Justice and the Politics of Difference (Princeton: Princ-
eton University Press, 1990); Nancy Fraser, “From Redistribution to Recogni-
tion? Dilemmas of Justice in a ‘Post-Socialist’ Age” (1995) 1:212 New Left 
Rev 68; JM Balkin, “The Constitution of Status” (1996) 106:8 Yale LJ 2313.

103 See Charles Taylor, “The Politics of Recognition” in Amy Gutmann, ed, Multi-
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rather than its mere contrast with that of dominant groups, and to affirm 
the value of that specificity. The substantive equality paradigm thus regards 
a law as discriminatory if its application transmits or reflects pre-existing 
status hierarchies in society and has the effect of perpetuating the negation 
of recognition experienced by members of disadvantaged social groups.104

v. anTI-dIscrImInaTIon and The BIs In hard cases

With the formal and substantive equality paradigms of Canadian anti-
discrimination law now in view, in this Part I argue that these paradigms 
can be used to illuminate how the moral value of equality operates in hard 
cases, within the framework of the negative analysis of the BIS (and the 
comparable Canadian case law). 

Recall the definition of a hard case: 

A decision maker identifies, or is informed of, the physiologic-
ally optimal health care for a child from the perspective of bio-
medical science. However, this optimal treatment is incompat-
ible with the child’s expressed (albeit incapable) wishes or, if 
the child does not express ascertainable wishes, the treatment 
requested by their parents (whether or not the parents function 
as substitute/surrogate decision makers). Specifically, the ob-
jection to the physiologically optimal treatment derives from 
a desire to respect an aspect of the child’s cultural, racial, or 
religious heritage or identity. The child or their parents re-
quest physiologically suboptimal treatment because it is more 
compatible with these features of the child than the proposed 
physiologically optimal treatment.

culturalism: Examining the Politics of Recognition (Princeton: Princeton Uni-
versity Press, 1994).

104 See Sangiuliano, supra note 81 at 611–14; Luc B Tremblay, “Promoting Equal-
ity and Combatting Discrimination Through Affirmative Action: The Same 
Challenge? Questioning the Canadian Substantive Equality Paradigm” (2012) 
60:1 Am J Comp L 181 at 189–92; Sandra Fredman, “Redistribution and Rec-
ognition: Reconciling Inequalities” (2007) 23 SAJHR 214 [Fredman, “Redis-
tribution and Recognition”]; Judy Fudge, “The Canadian Charter of Rights: 
Recognition, Redistribution, and the Imperialism of the Courts” in Tom Camp-
bell, Keith Ewing & Adam Tomkins, eds, Sceptical Essays on Human Rights 
(Oxford: Oxford University Press, 2001) 335 at 340–52.
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Recall as well that the hard case poses a dilemma to decision makers. 
A decision maker applying the BIS in a hard case must attempt to meet the 
child’s physiological needs and interests. However, we have seen that doing 
so may conflict with the moral ideal of equality by subordinating the child’s 
cultural or religious heritage. In what follows, I draw on Canadian anti-
discrimination law and theory to explore how the concept of equality shapes 
decision making under the negative analysis of the BIS in order to argue that 
the dilemma posed by the hard case can be conceptually navigated. 

A. Substantive equality and the BIS in hard cases

I will begin by considering a first attempt at addressing the dilemma, 
because it is instructive to see why it is implausible. One might argue that 
the notion of formal equality drawn from Canadian anti-discrimination law 
can justify the provision of physiologically optimal health care to a child in 
a hard case despite any cultural or religious objections raised by the child or 
their parents. It could be argued that in a hard case it would be discrimina-
tory for a decision maker to deny a child the benefit of this physiologically 
optimal care when it would be given to similarly situated children for whom 
no identity-based objections are raised. On this attempted resolution of the 
dilemma posed by the hard case, there is no potential conflict between the 
provision of health care that meets a child’s physiological needs and a com-
mitment to equality because the provision of physiologically optimal treat-
ment is undertaken in accordance with the paradigm of formal equality. 

I do not accept this argument. The difficulty is that it disregards the de-
cision maker’s moral obligation to consider how recommending or deciding 
on optimal treatment formally equally for every child in similar circum-
stances may have the effect of perpetuating the social disadvantage faced by 
some cultural, religious, or racial groups. The norm of substantive equality 
obliges the decision maker to inquire into whether differential treatment of 
a particular child belonging to a disadvantaged social group better promotes 
the values of equality and cultural diversity.

Recall the hard case of DH. The Indigenous child suffered from leuke-
mia and her physicians recommended chemotherapy. But her mother did 
not consent and wanted treatment in accordance with traditional Indigenous 
longhouse practices. Viewing DH through the lens of formal equality, it 
might be thought that there was no good reason for the child to be denied 
chemotherapy because any other similarly situated but non-Indigenous 
child with leukemia would be given this treatment. 
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However, substantive equality requires a decision maker applying the 
BIS in this case to understand, and be sensitive to, the ways in which Indig-
enous persons are members of a disadvantaged group in Canadian society. 
A history of colonialism saw their heritage and identity systematically de-
valued and suppressed by European settlers. As a result, they have suffered 
a negation of recognition; the development of their self-image and their 
positive view on their way of life has been disrupted because their heritage 
had been defined as inferior by comparison to that of other Canadians. The 
concern in a case like DH is that the provision of physiologically optimal 
health care despite the child’s Indigenous heritage could perpetuate detach-
ment of the child from that heritage and have the effect of worsening the 
antecedent disadvantage of Indigenous persons. 

The reasons of the court in DH in fact exemplified this concern. Justice 
Edward dismissed a child protection application that, if successful, could 
have removed the Indigenous child from her mother’s parental authority 
and allowed a protection agency to consent to chemotherapy for the child. 
Justice Edward held that the child’s mother had an Aboriginal right under 
section 35(1) of the Constitution Act, 1982 to choose traditional longhouse 
medicine for her child over chemotherapy.105 He found that these medical 
practices were integral to the way of life and survival of the family’s Haude-
nosaunee heritage. Further, their Aboriginal right to engage in these medical 
practices could not be eroded by the fact that the practices did not fall within 
the “western medical paradigm.”106 A substantive equality concern for the 

105 Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, 
c 11 (section 35(1) provides that “[t]he existing aboriginal and treaty rights of 
the aboriginal peoples of Canada are hereby recognized and affirmed”). DH 1, 
supra note 10 at para 81. CLARIFY HOW TO FORMAT THESE CITES. 

106 DH 1, supra note 10 at para 81. It should be noted that, after releasing his deci-
sion in DH but before formally signing the order embodying his decision, Jus-
tice Edward endorsed a joint submission made by the mother of the Indigenous 
child at issue in the case and the Attorney General of Ontario. The joint sub-
mission inserted two paragraphs into Justice Edward’s previous decision. The 
first inserted paragraph stated that the Aboriginal right to practice traditional 
medicines “must remain consistent with the principle that the best interests 
of the child remain paramount,” and, although this right must be respected, it 
also “must be considered, among other factors, in any analysis of the best in-
terests of the child, and whether the child is in need of protection.” The second 
inserted paragraph reaffirmed the Aboriginal right that Justice Edward found 
in favour of the mother to practice traditional Haudenosaunee medicine in his 
previous decision. This subsequent endorsement by Justice Edward did not, 
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distinctiveness of Indigenous health practices exemplified by the decision 
in DH may also draw support from international legal instruments to which 
Canada is a signatory. For example, Article 24 of the Universal Declara-
tion of the Rights of Indigenous Peoples provides that “Indigenous peoples 
have the right to their traditional medicines and to maintain their health 
practices.”107

Somewhat analogous comments can be made about the formally equal 
provision of blood transfusions to all similarly situated children notwith-
standing religious refusals such as those made by Jehovah’s Witnesses. The 
social disadvantage of Jehovah’s Witnesses consists in the fact that their 
religious beliefs about the sacredness of blood are viewed as divergent by 
comparison to dominant secular norms. The provision of blood despite their 
refusals may perpetuate the negation of recognition that they experience 
with respect to these beliefs. As Justice Binnie wrote in a thoughtful dis-
senting opinion in AC, Jehovah’s Witnesses who refuse blood transfusions 

however, alter his previous dismissal of the protection application brought in 
the case. Justice Edward explained that the joint submission came about when 
the Attorney General decided not to appeal the dismissal and entered into ne-
gotiations with the child’s mother to provide medical treatment to the child in 
a way that integrated both Haudenosaunee and Western medical practices. He 
remarked that endorsing the joint submission “did no mischief” to his previous 
decision. See DH 2, supra note 10 at para 6. Some may regard Justice Edward’s 
endorsement as weakening the force of his previous assertion of an Aboriginal 
right on the mother’s behalf. In my view, however, the additional paragraph 
in his endorsement is best seen simply as a reminder that, although an Indig-
enous child’s distinctive cultural heritage is a factor in applying the BIS under 
Ontario’s child protection legislation, it is not solely determinative over other 
factors under the BIS, including a child’s physiological needs. In this respect 
Justice Edward’s endorsement is similar to the decision of the Ontario Court of 
Appeal in Algonquins of Pikwakanagan discussed earlier in this paper. Indeed, 
the endorsement provides further evidence of the way in which the Canadian 
legal position on the BIS reflects the negative analysis of the BIS found in the 
bioethics literature. Nevertheless, Justice Edward’s decision was not altered by 
the endorsement and, if anything, the second additional paragraph in the joint 
submission further underscores the way in which the decision was sensitive to 
substantive equality concerns.

107 GA Res 61/295, UNGAOR, 61st Sess, Sup No 49, UN Doc A/61/53 (2007), 
art 24. Yvonne Boyer has recently made the argument that the recognition of 
an Aboriginal right to practice traditional medicine under the Canadian Con-
stitution derives support from international instruments to which Canada is a 
signatory. See Boyer, supra note 10 at 633.
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“make a choice that most of us would think is a serious mistake.”108 He 
would have held that AC’s religious freedom was violated, writing that “[t]
he Charter is not just about the freedom to make what most members of 
society would regard as the wise and correct choice.”109

In paediatric hard cases, the values of multiculturalism and anti-dis-
crimination, construed in terms of the paradigm of substantive equality, may 
require a decision maker applying the BIS to assess whether derogation 
from the paradigm of formal equality, and its injunction to treat those simi-
larly situated similarly, is necessary to avoid perpetuating the negation of 
recognition of groups experiencing antecedent social disadvantage. The de-
cision maker may have to assess whether it is permissible to provide physi-
ologically suboptimal health care, rather than physiologically optimal care, 
to an ill child in order to show due regard for the value of cultural diversity. 
There is, therefore, some support for interpreting substantive equality as 
demanding that some children be treated differently from others, even if 
they are similarly situated, where it is possible to defer to the child’s cultural 
traditions by providing physiologically suboptimal care.

Having said this, there may be hard cases in which there is no differ-
ence between the physiologically optimal treatment for a child and what 
would be the minimum threshold level of physiologically beneficial care 
contemplated by Kopelman’s negative analysis of the BIS. In such cases, 
the physiologically suboptimal care requested by the child or their parents 
for religious or cultural reasons may fall below that minimum threshold 
level. The negative analysis of the BIS requires this request to be rejected. 
The question remains whether this approach amounts to an abandonment of 
the commitment to equality, as the dilemma posed by the hard case seems to 
posit. I shall take up this question below.

By contrast, there may be hard cases in which the requested suboptimal 
treatment that is seen by the child or their parents as compatible with the 
child’s heritage still exceeds what would be a minimum threshold level of 
physiologically beneficial care. In hard cases such as this, the values of the 
substantive equality paradigm ground an explanation for why refusing the 
request would run counter to the commitment to anti-discrimination and 
multiculturalism. 

108 AC, supra note 12 at para 162.

109 Ibid at para 163.
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B. Formal equality and the BIS in hard cases

The negative analysis of the BIS requires decision makers’ recommen-
dations or decisions to satisfy a minimum threshold level of physiologi-
cally beneficial health care for children. Their recommendations or deci-
sions cannot result in a failure to meet this threshold even if it is contrary to 
a child’s cultural, racial, or religious heritage or identity. In Canadian law, 
and within the bioethics literature discussed above, derogation from a mini-
mum threshold of care in order to defer to cultural beliefs is not supported. 
It is this standard, and not the value of cultural diversity, that is prioritized. 
Hence, although decision makers are required by the paradigm of substan-
tive equality to assess whether the provision of physiologically suboptimal 
care to a child is necessary to preserve the child’s heritage, they must avoid 
choices that fall below a minimum threshold level of physiologically ben-
eficial treatment. 

Kopelman argues that the negative analysis is consistent with a duty of 
justice owed to children because it treats all similarly situated children simi-
larly within a scheme of distributing health care benefits. For example, in 
hard cases where a blood transfusion for a child is necessary to prevent the 
child’s death, and the failure to provide the transfusion would fail to meet 
a minimum threshold level of acceptable care, religious objections to the 
transfusion are not to be prioritized. This is because the transfusion would 
be provided to a child in similar circumstances for whom no such objections 
are raised. 

In my view, Kopelman’s defence of the negative analysis is reflected in 
the formal equality paradigm in anti-discrimination law. Although this para-
digm is imperfect, I have suggested above that it still represents a crucial 
aspect of what it means to be committed to the value of anti-discrimination. 
The requirement of meeting a minimum threshold level of physiologically 
beneficial health care for a child pursuant to the negative analysis of the BIS 
in hard cases is, therefore, premised on a defensible conception of equality, 
even though it does not prioritize the values promoted by the paradigm of 
substantive equality.

Formal equality maintains that the distribution of benefits such as health 
care should depend not on arbitrary factors such as a person’s unchosen per-
sonal characteristics, but on factors that are relevant to obtaining the benefit. 
It should be based on a person’s merit and eligibility for the benefit. In hard 
cases in paediatric bioethics, all children who are in a given health situation 
that makes them eligible for, or meritorious of, a given threshold level of 
physiologically beneficial care should be treated equally by being provided 
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the benefit. Being in such a situation is all that is relevant to obtaining that 
care. A child’s cultural heritage or religious background is irrelevant with 
respect to their eligibility or merit for that level of care. It is arbitrary – and, 
thus, unfair and unjust – for them to be denied this benefit based on these 
unchosen personal characteristics.

For these reasons, I conclude that once the negative analysis of the BIS 
articulated by Kopelman and supported by Canadian law is adopted as the 
preferred approach to the paediatric hard case, the dilemma such a case 
poses can be conceptually navigated. The dilemma posits that a hard case 
represents a zero-sum scenario in which it is not possible to retain a com-
mitment to equality while still providing health care that meets a child’s 
physiological needs. However, if meeting a child’s physiological needs in 
hard cases is understood in terms of meeting a minimum threshold level of 
care contemplated by the negative analysis of the BIS, and the justification 
for providing this level of care in all hard cases is premised on the paradigm 
of formal equality, then it is possible for a decision maker to recommend 
or choose care that is in the child’s best physiological interests while at the 
same time showing fidelity to a viable interpretation of what it means to 
treat people equally. 

I do not mean to overstate this point. The negative analysis of the BIS in 
hard cases is, in my view, not wholly founded on the formal equality para-
digm and does not completely ignore the substantive equality paradigm. 
Under the negative analysis, the proposition that a decision maker – such 
as a clinician, substitute decision maker, or judge – must identify a mini-
mum threshold level of physiologically beneficial care to be applied on a 
standard of formal equality presupposes that a course of action of providing 
physiologically optimal care in all cases on a standard of formal equality has 
been rejected. As I have argued, this rejection is founded on the substantive 
equality concern that providing the optimal treatment in all cases could per-
petuate the disadvantage experienced by certain social groups. Accordingly, 
I suggest that the recommendation or decision of threshold-level care by 
the decision maker can likewise remain sensitive to a concern for substan-
tive equality. For example, if the threshold-level care is providing a blood 
transfusion to a Jehovah’s Witness child, it can be provided in a manner 
that is sensitive to the child’s religious identity. The transfusion might be 
administered in a way that respects privacy around the treatment (not while 
visitors are present) or even making the transfusion itself more discreet (by 
covering the blood bag during the transfusion). These sorts of adjustments 
to the provision of threshold-level treatment, where possible, can be made 
out of respect for the child’s need for recognition.
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It is also important to point out that, in some paediatric hard cases, the 
difference between what would be physiologically optimal health care for 
a child and a threshold level of physiologically beneficial care may be so 
small that the two levels practically collapse together. For example, I have 
suggested above that, where physiologically optimal treatment is treatment 
that is necessary to prevent a child from dying, that level of treatment may 
be equivalent to the minimum threshold level. In hard cases like this, sub-
stantive equality may still require a clinician to respect the cultural, racial, 
or religious heritage or identity of the child and assess whether there is 
any way to provide treatment that accords with this identity but that is still 
consistent with the threshold level of care. If that is possible, adherence 
to substantive equality could justify modifying or adjusting the provision 
of threshold-level treatment in the ways I have mentioned above. At some 
point, of course, the threshold level must be given priority where it is not 
possible to defer to a child’s religious or cultural background by derogat-
ing from it or adjusting to it. The value of formal equality embedded in the 
negative analysis of the BIS offers an explanation for why this approach 
does not amount to a complete abandonment of the commitment to anti-
discrimination and multiculturalism.

One possible objection to permitting formal equality to guide decision 
makers’ recommendations or decisions under the negative analysis of the 
BIS in hard cases takes issue with the suggestion that formal equality pro-
tects the value of individual choice. There may be hard cases in which a 
clinician identifies a threshold level of physiologically beneficial health care 
for a child and the treatment is incompatible with the child’s cultural or reli-
gious beliefs, and it is the child who expresses those beliefs. It might be ob-
jected that, far from respecting the value of individual choice in such cases, 
decision makers actually disrespect the choices of this child by providing 
them with threshold-level care formally equally by comparison to children 
who are in similar situations.

 In responding to this objection, it is important to bear in mind the 
purpose of the BIS in the bioethics literature discussed, as well as the dif-
ferent ways in which respect for individual choice manifests. The BIS is 
a decision-making framework which guides health care decisions for per-
sons who are incapable of making informed, autonomous decisions about 
whether to consent to a specific treatment. For persons who are capable of 
consenting, respect for autonomous choice requires not providing health 
care to which they refuse to consent for any informed reason. This proposi-
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tion is entrenched in Canadian law.110 However, for decisions where persons 
are incapable of consenting and for which there is no valid advance direc-
tive, respect for autonomous choice functions differently. As the Canadian 
legal position in hard cases makes clear, children’s incapable wishes are not 
prioritised over their best interests as determined by accounting for all rel-
evant factors. Instead, children’s interests are promoted by applying the BIS 
in order to secure them those goods that, in the future and as far as the clini-
cians can predict, will best enable them to develop the capacities needed to 
be autonomous and self-determining adults.111 Describing this view, Salter 
states, “a central aim of medical decision-making for children should be the 
development of their autonomy so they might emerge from childhood pre-
pared for independent decision-making, free of the influence of others.”112 
The formal equality approach incorporated in the negative analysis of the 
BIS in bioethics and law, which favours similar treatment for all similarly 
situated children regardless of arbitrary factors, thus promotes respect of 
individual choice both by preventing children’s unequal treatment based on 
unchosen personal characteristics and by securing for them the minimum 
threshold level of physiologically beneficial health care that preserves their 
capacity for autonomy in the future.

Another potential problem with invoking formal equality when apply-
ing the negative analysis of BIS in hard cases is that this strategy invites 
all the same objections advanced by proponents of substantive equality to 
viewing formal equality as a worthy moral ideal. The ideal of formal equal-
ity is that the distribution of benefits and opportunities should be based on 
relevant factors that reflect eligibility for the benefit or opportunity, rather 
than arbitrary, unchosen personal characteristics. However, it has been ar-
gued that conceptions of eligibility or merit deployed in the formal equality 
view of anti-discrimination are not neutral; rather, they are inappropriately 
modelled around norms and attributes associated with socially privileged 
groups, such as secular, white, male, and able-bodied persons. For example, 
the formally equal distribution of opportunities to enter a certain profes-
sion may model the meritorious or eligible candidate without regard for 

110 See Reibl v Hughes, [1980] 2 SCR 880, 114 DLR (3d) 1; Malette v Shulman 
(1990), 72 OR (2d) 417, 67 DLR (4th) 321 (CA); Fleming v Reid (1991), 4 OR 
(3d) 74, 82 DLR (4th) 298 (CA).

111 Buchanan & Brock, supra note 3 at 228, 231; Ross, supra note 8 at 44–50; 
Savulescu, “Controversial Choices”, supra note 39 at 32–33.

112 Salter, “Siren Call”, supra note 34 at 32 (Salter is, however, critical of this 
predominant focus on individual choice in the bioethics literature).
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the time spent on childcare responsibilities that typically fall on women. 
Thus, as Sandra Fredman states, “formal equality demands conformity as a 
price for equal treatment.”113 One might, therefore, object to the use of the 
formal equality paradigm when applying the negative analysis of the BIS 
by maintaining that eligibility for the so-called ‘benefit’ of a threshold level 
of physiologically beneficial health care – namely, simply being a child in a 
particular health situation regardless of unchosen personal characteristics – 
is itself defined in terms that privilege dominant cultural norms over those 
of minority social groups. Specifically, one might say that it is defined in 
terms of dominant Western or secular views about what constitutes a benefi-
cial level of health care for a child.

This objection is of course premised on a larger debate in anti-discrim-
ination theory that is beyond the scope of this paper to engage in. I can, 
however, go some way towards responding to it by making two claims. 
First, as discussed in Sub-Part V-A, the negative analysis of the BIS is not 
wholly founded on the paradigm of formal equality. The notion that a deci-
sion maker must make recommendations or decisions that meet a threshold 
level of acceptable care for a child, even if that level is physiologically sub-
optimal, acknowledges that the uniform provision of physiologically opti-
mal care despite any identity-based objections may exacerbate pre-existing 
disadvantage for certain social groups who already suffer a negation of rec-
ognition. Second, the objection to the negative analysis of the BIS under 
consideration may be thought to draw its plausability from the fact that the 
paradigm of substantive equality, and corresponding criticisms of formal 
equality, are well established features of Canadian anti-discrimination law. 
However, this fact should not count decisively in favour of the objection 
because, as I have argued, Canadian law on how the BIS should be applied 
in hard cases is consistent with the negative analysis. 

As stated at the outset of this paper, the BIS cannot offer a mechani-
cal formula that generates a preordained outcome for any forthcoming hard 
case. My goal has been to draw attention to the way in which moral commit-
ments to equality, multiculturalism, and anti-discrimination operate in hard 
cases. In my view, the paradigms of substantive equality and formal equality 
each have an important role to play under the negative analysis of the BIS 
for hard cases. Decision makers may seek guidance on how to navigate 
any difficulties that arise when adhering to a standard of formal equality by 
clearly communicating the reasons for selecting a threshold level of physi-

113 Fredman, “Redistribution and Recognition”, supra note 103 at 216. See also 
Sandra Fredman, “Substantive Equality Revisited” (2016) 14:3 ICON 712.
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ologically beneficial care for a child, listening to the reasons proffered for 
rejecting that level, and adopting an attitude of openness to and respect for 
cultural difference. Kopelman writes that, when applying the BIS in hard 
cases, 

… we can and should communicate, negotiate, and assess 
the quality of reasons we and others give for considering ac-
commodations across cultural divides, including how to rank 
benefits and burdens. … we are committed to trying to find 
common ground for decisions among people from different 
cultures. Finding common ground often takes sensitivity, 
communication, perseverance, and a willingness to explore 
each other’s cultures, views, and practices.114

Similarly, Gregory Bock has written that treating minority cultural 
groups with respect in the context of paediatric hard cases “requires that we 
treat the religious beliefs of others seriously and give them adequate consid-
eration. This requires that we engage in dialogue with an inquisitive spirit 
and an open mind even when this is difficult.”115 He states that a decision 
maker must become “a learner, gathering information that will help all par-
ties better understand the sources of the conflict with the aim of coming to a 
mutual understanding and agreement regarding patient care.”116 For Bock, it 
is possible for some religious or cultural rejections to proposed health care 
for a child to expose the child to an unacceptable risk of harm.117 The rea-
sons given for rejecting a physiologically beneficial threshold of care must, 
therefore, be plausible and comply with norms of rationality, such as being 
founded on adequate evidence, being consistent with a person’s goals, and 
being open to revision.118 Finally, in the legal context, the virtues that adju-
dicators would bring to deciding hard cases would include what Benjamin 
Berger refers to as a humility that appreciates “the role that religious culture 

114 Kopelman & Kopelman, “Which Values?”, supra note 15 at 384–85. 

115 Gregory L Bock, “Cultural Sensitivity in Paediatrics” (2013) 39:9 J Med Ethics 
579 at 580.

116 Ibid. 

117 Ibid. 

118 See Gregory L Bock, “Making Martyrs of Our Children: Religiously Based 
Requests in Paediatrics” (2012) 28:2 Ethics & Medicine 89 at 93.
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can play in identity, belonging, and the narration of a meaningful and au-
thentic story about one’s life.”119

concLusIon

I have attempted to make two contributions in this paper. First, I have 
argued that Canadian law pertaining to how the BIS should be applied in 
paediatric hard cases is consistent with and supported by a prevailing ap-
proach to this issue that has developed in the Anglo-North American bio-
ethics literature, namely the negative analysis of the BIS as articulated by 
Kopelman. Second, I have argued that the apparent dilemma posed by hard 
cases between providing treatment that is in a child’s best physiological 
interests and promoting equality and multiculturalism can be addressed 
by coming to a more careful understanding of how the concept of equality 
structures decision making under the negative analysis of the BIS. The neg-
ative analysis views the decision maker’s obligation to recommend or make 
health care decisions that meet a child’s physiological needs in hard cases as 
an obligation to provide treatment that satisfies a minimum threshold level 
of physiologically beneficial care for a child. This level of care must be pro-
vided on a standard of formal equality so that all similarly situated children 
in hard cases are treated similarly. In my view, although the paradigm of 
formal equality in Canadian anti-discrimination law is problematic and has 
been rightly superseded by the paradigm of substantive equality, it remains 
a contextually defensible conception of equality. For this reason, I conclude 
that within the framework of the negative analysis of the BIS in paediatric 
hard cases, it is possible for a decision maker to recommend or decide on 
health care that meets a child’s physiological needs while at the same time 
showing fidelity to a viable interpretation of what it means to treat people 
equally. 

119 Benjamin L Berger, Law’s Religion: Religious Difference and the Claims of 
Constitutionalism (Toronto: University of Toronto Press, 2015) at 173.


