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Since the Supreme Court of Canada struck 
down the ban on providing and obtaining 
abortions in its seminal decision R v Mor-
gentaler, abortions have been a legal med-
ical service in Canada. Accessing abortion 
(and contraception) remains a challenge for 
millions of women in Canada as the service 
is unevenly provided and funded. This arti-
cle considers a recent challenge launched by 
physicians and physician advocacy groups 
in Ontario to policy updates by the provin-
cial College of Physicians and Surgeons, the 
regulatory authority. The amended Policy on 
Professional Obligations and Human Rights 
clarified the requirements for effective re-
ferrals and the provision of urgent care in 
the context of religious or conscience-based 
objections by physicians. Those challenging 
the Policy argue it violates their Charter-
protected rights to freedom of religion, 
freedom of conscience, and equality. This 
article assesses both sides of the legal battle: 

Depuis que la Cour suprême du Canada a 
annulé l’interdiction de pratiquer et d’ob-
tenir un avortement dans son arrêt phare R 
c Morgentaler, l’avortement est un service 
médical légal au Canada. L’accès à l’avor-
tement (et à la contraception) demeure un 
défi pour des millions de femmes au Canada 
puisque le service est inégalement fourni 
et financé. Cet article examine une récente 
contestation judiciaire déclenchée par des 
médecins et des groupes de défense des 
intérêts des médecins en Ontario, en réac-
tion aux mises à jour des pratiques profes-
sionnelles par le Collège des médecins et 
des chirurgiens, l’organisme réglementaire 
provincial compétent en la matière. L’amen-
dement de la politique sur les obligations 
professionnelles et les droits humains (“Po-
licy on Professional Obligations and Human 
Rights”) est venu clarifier les critères pour 
des orientations efficaces vers un autre mé-
decin et intègre une provision sur les soins 
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a woman’s rights under the Canadian Char-
ter of Rights and Freedoms to reproductive 
autonomy and a physician’s right to shape 
care in line with his or her beliefs. It assess-
es the Charter’s application to the delivery 
and accessibility of abortion services and 
contraception in Canada. This article argues 
that, after years of protracted debate, courts 
should uphold the Policy as being a strong 
and balanced statement on the need to pro-
tect access to reproductive services that are 
legal and medically necessary abortion.

urgents dans le contexte des objections pour 
motifs religieux ou de conscience par les 
médecins. Ceux qui contestent la politique 
allèguent que celle-ci bafoue les droits pro-
tégés par la Charte canadienne des droits et 
libertés  – plus spécifiquement les droits à 
la liberté de religion, liberté de conscience, 
et l’égalité. Cet article évalue les deux cô-
tés de cette bataille juridique: le droit d’une 
femme à l’autonomie en matière de pro-
création protégé par la Charte et le droit du 
médecin de façonner les soins fournis en 
fonction de ses croyances. Il évalue l’appli-
cation de la Charte quant à la prestation et à 
l’accessibilité des services d’avortement et 
de la contraception au Canada. Cet article 
soutient qu’après des années de débat pro-
longé, les tribunaux devraient soutenir la 
Politique comme étant une déclaration forte 
et équilibrée sur la nécessité de protéger 
l’accès aux services de procréation que sont 
les avortements juridiquement et médicale-
ment nécessaire.



Let thy ConsCienCe Be thy Guide (But not My Guide): 
PhysiCians and the duty to RefeR

2017 49

intRoduCtion 50

i. the PoLiCy and the LeGaL ChaLLenGe 53

ii. the non-aPPLiCaBiLity of the Charter (oR “defensive” 
Position) 57
A. Does the Charter apply to physicians? 58
B. The constitutional rights of patients 68

1. Section 15 68
2. Section 7 71
3. Section 2(a) freedom of conscience 73

C. Conclusion on the negative rights or “defensive” 
Charter arguments 77

iii. the Positive RiGhts CLaims oR “offensive” Charter 
aRGuments 79
A. Conscience exemptions in health care 79

1. The bioethical dimensions to religion and conscience 80
2. The moral argument for referral 84

B. The Applicants’ Charter claims: The constitutional 
rights of physicians 86
1. Section 2(a) freedom of religion 86
2. Section 2(a) freedom of conscience 90
3. Section 15 91
4. Section 1 96

ConCLusion 99



McGill Journal of law and HealtH

revue de droit et santé de McGill

50 Vol. 10
No. 2

intRoduCtion

There is a new weapon in the decades-long battle to limit women’s re-
productive rights. In 2015, a group of physicians initiated a court challenge 
to a regulatory requirement which obliges them to offer effective referrals 
in non-emergencies and provide emergency services, despite any religious 
or conscience objections they might have.1 This group of physicians (and 
their advocacy organizations) argue that their rights to freedom of religion, 
freedom of conscience, and equality under the Canadian Charter of Rights 
and Freedoms (Charter)2 supersede any professional obligations they might 
otherwise have in the care of patients. I think this is a dangerous new offensive 
in the so-called “abortion wars” and one that requires a fierce response from 
the pro-choice movement. Physicians are the gatekeepers to abortion and 
often contraception. Abortion, in particular, is a service in peril in Canada, 
with a dearth of providers and a lack of government leadership and support 
in ensuring equitable access for all women in Canada. This article considers 
the legal challenge as framed by the plaintiff doctors. I argue that the Charter 
requires the regulatory authority to balance the rights of physicians against 
the rights of patients. In the contest between a physician’s right to practice a 
desired choice of specialty and a woman’s right to bodily integrity and au-
tonomy in decision making, the balance lies clearly with the woman/patient. 

The College of Physicians and Surgeons of Ontario (College) is the 
regulatory authority for medical professionals in Ontario. All doctors prac-
ticing in Ontario must be members of the College.3 The College operates 
under a statutory regime which requires it to register physicians, conduct 
ongoing education and quality assurance, investigate complaints, and mete 
out discipline where necessary.4 As part of its mandate to educate and regu-
late physicians, the College publishes policy statements with this goal: 

1 The Christian Medical and Dental Society of Canada v College of Physicians 
and Surgeons of Ontario, Ottawa, 15-63717 (Ont Sup Ct J) [Notice of Applica-
tion].

2 Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 
(UK), 1982, c 11 [Charter].

3 See College of Physicians and Surgeons of Ontario [College], “About the Col-
lege”, online: <www.cpso.on.ca/About-Us>.

4 The role of the College and its authority and powers are set out in the Regu-
lated Health Professions Act, SO 1991, c 18 [RHPA], in the Health Professions 
Procedural Code, being Schedule 2 to the RHPA, and in the Medicine Act, SO 
1991, c 30. 
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Policies provide specific guidance to physicians. The College 
develops policy to address issues that have broad application 
to either physicians or the public, to respond to an emerging or 
existing problem, and to fulfill our regulatory or public inter-
est role.5

This article examines a recent amendment to one of the College’s key policy 
statements: “Professional Obligations and Human Rights” (Policy).6 In 
March 2015, after years of uncertainty and controversy and months of pub-
lic and physician consultation, the College updated this Policy, focusing in 
particular on this aspect: “The policy … sets out the College’s expectations 
for physicians who limit the health services they provide due to clinical 
competence or because of their personal values and beliefs.”7

Shortly after the Policy was updated and passed by the College’s Coun-
cil (its governance body), a legal challenge to overturn it was launched by a 
group of physicians and three physician advocacy bodies.8 The Applicants 
challenged the legality of two updated clauses in the Policy: the require-
ment that physicians make an “effective referral” when their conscience or 
religious beliefs prevent them from providing a service; and a requirement 
that physicians perform a service in urgent circumstances, even where their 
conscience or religious beliefs stand in opposition.9 The legal challenge has 

5 “Policies and Publications”, online: <www.cpso.on.ca/Policies-Publications>. 

6 “Policy Statement #2-15: Professional Obligations and Human Rights” (March 
2015), online: <www.cpso.on.ca/CPSO/media/documents/Policies/Policy-
Items/Human-Rights.pdf?ext=.pdf> [Policy 2-15].

7 Ibid at 1.

8 Notice of Application, supra note 1.

9 Policy 2-15, supra note 6 at 9–10. It is beyond the scope of this article to en-
gage in a full comparative review, but in my opinion, Ontario’s new policy rep-
resents a robust protection for both conscientious and religious objectors and 
patients seeking care. Because health care is constitutionally within the domain 
of provinces, there is a patchwork of approaches to the issue of conscientious 
and religious objections by physicians. So, for example, there are no policies 
on this issue in Nova Scotia, Newfoundland, and Manitoba. In Alberta, the ap-
plicable policy states:

When moral or religious beliefs prevent a physician from pro-
viding or offering access to information about a legally avail-
able medical or surgical treatment or service, that physician 
must ensure that the patient who seeks such advice or medical 
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different facets. My focus is on the Charter challenge, which I will detail 
below.10 The Applicants make two different Charter arguments. One aspect 

care is offered timely access to another physician or resource 
that will provide accurate information about all available med-
ical options (College of Physicians & Surgeons of Alberta, 
“Standard of Practice: Moral or Religious Beliefs Affecting 
Medical Care” (1 January 2010), online: <www.cpsa.ca/wp-
content/uploads/2015/07/M_Moral-or-Religious-Beliefs-
Affecting-Medical-Care.pdf>).

In New Brunswick, the applicable policy is based on the Alberta policy: Col-
lege of Physicians and Surgeons of New Brunswick, “Guidelines: Moral Fac-
tors and Medical Care” (April 2012), online: <www.cpsnb.org/english/Guideli 
nes/MoralFactorsandMedicalCare.htm>.

The College of Physicians and Surgeons of Saskatchewan recently released 
its own updated policy that requires a physician to make arrangements for 
patients if care cannot be provided because of a conscientious or religious 
objection: see “Policy: Conscientious Objection” (September 2015), online:  
<www.cps.sk.ca/Documents/Legislation/Policies/POLICY%20-%20Cons cien 
 tious%20Objection%20-%20NEW%20FORMAT.pdf>. 

Finally, in British Columbia the policy states: 

 Physicians are not obliged to provide treatments or pro-
cedures to patients which are medically unnecessary or deemed 
inappropriate based on scientific evidence and their own clinical 
expertise. 

 While physicians may make a personal choice not to pro-
vide a treatment or procedure based on their values and beliefs, 
the College expects them to provide patients with enough in-
formation and assistance to allow them to make informed 
choices for themselves. This includes advising patients that 
other physicians may be available to see them, or suggesting 
that the patient visit an alternate [health care] provider. Where 
needed, physicians must offer assistance and must not abandon 
the patient (College of Physicians and Surgeons of British 
Columbia, “Professional Standards and Guidelines: Access 
to Medical Care” (November 2012), online:  <www.cpsbc.
ca/files/pdf/PSG-Access-to-Medical-Care.pdf>).

10 In addition, the Applicants argue that the new Policy 2-15, supra note 6, is 
ultra vires in that the College does not have the authority to implement policies 
that violate the Charter. The Applicants also argue the new Policy violates the 
rights of the individual physicians under the Human Rights Code, RSO 1990, c 
H.19, though no particular section is cited. Finally, in terms of non-Charter ob-
jections, the Applicants argue that the consultation process around the changes 
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of their position is that the Charter does not apply to their actions.11 I call 
this a “defensive” Charter claim in that they argue that as physicians, they 
are not subject to nor bound by the Charter in their medical practice in terms 
of carrying out their duties as physicians. Therefore, they claim they cannot 
be charged with violating the Charter when their religious or conscience 
beliefs shape their decisions in providing care to patients. They “defend” 
their actions by arguing the Charter does not apply. The second argument 
is a positive assertion of their own rights. This affirmative Charter claim 
is that the new Policy clauses on effective referral and urgent care violate 
three of their individual Charter rights: the Section 2(a) right to freedom 
of conscience; the Section 2(a) right to freedom of religion; and the Sec-
tion 15 right to equality (the right to equal treatment under the law without 
discrimination based on religion).12 I will examine both arguments in turn. 

i. the PoLiCy and the LeGaL ChaLLenGe

An amended Notice of Application challenging the revised Policy was 
filed on 21 May 2015 by a coalition of individuals and physician advocacy 
organizations in The Christian Medical and Dental Society of Canada v 
College of Physicians and Surgeons of Ontario (Notice of Application).13 
The Applicants include:

• The Christian Medical and Dental Society of Canada (CMDS), 
which is described in the Notice of Application as “a national and 
interdenominational association of Christian doctors and dentists 
who strive to integrate their Christian faith with medical or den-
tal practice.” While the CMDS’s members include Catholics, over 
90% identify as Protestant Evangelicals.

to the Policy statement resulted in a denial of natural justice as the College 
was biased (either actually biased or, in the alternative, that its actions gave 
rise to a reasonable apprehension of bias): Notice of Application, supra note 1 
at 12–13. While I have focused on the Charter challenge here, in my view the 
other grounds are equally weak and unlikely to succeed.

11 Notice of Application, supra note 1 at 13.

12 Ibid at 12.

13 Ibid at 1.  
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• The Canadian Federation of Catholic Physicians’ Societies, de-
scribed as “a national association of Catholic Physicians’ guilds, 
associations and societies from eleven cities across Canada, four of 
which are in Ontario.”

• Canadian Physicians for Life, described as a “national association 
of pro-life physicians, retired physicians, medical residents and stu-
dents.”

• Five individual physicians.14

All five of the individual physicians claim that their sincerely held re-
ligious beliefs “inform and direct [their] positions on certain procedures, 
pharmaceuticals and procedures which a patient may request” and that these 
beliefs and their consciences “prevent [them] from participating in a num-
ber of procedures or providing a number of pharmaceuticals to which [they 
object] on religious or moral grounds.”15 Together, the Applicants object 
to two clauses in the Policy. Their first concern is with “effective referral” 
obligations. The clause reads:

 Where physicians are unwilling to provide certain ele-
ments of care for reasons of conscience or religion, an effect-
ive referral to another health-care provider must be provided 

14 Ibid at 4–5. All the plaintiffs practice in Ontario. Four of the five individual 
plaintiffs are described as “committed Protestant Evangelical Christians”: Dr. 
Michelle Korvemaker, an emergency medicine, palliative care, and family 
physician (ibid at 5); Dr. Betty-Ann Story, a family physician (ibid at 6); Dr. 
Isabel Nunes, a family physician (ibid); and Dr. Donato Gugliotta, a family 
physician and anaesthetist (ibid at 7–8). The fifth plaintiff, Dr. Agnes Tanguay, 
is a family physician described as a “committed Roman Catholic.” Her claim 
also includes reference to a 2014 complaint filed against her for a refusal to 
prescribe specific pharmaceuticals or referrals for pharmaceuticals because of 
her conscience and sincerely held religious beliefs (ibid at 7). Dr. Tanguay has 
a practice at CareMedics Walk-In Clinic in Ottawa, which she runs with two 
other physicians. In 2014, the three sent a letter to their patients informing 
them that the physicians would not write prescriptions for artificial birth con-
trol because of their religious beliefs. See also Elizabeth Payne, “Debate About 
Doctors’ Right to Refuse Treatment for Religious Reasons Re-ignited”, Ottawa 
Citizen (9 February 2014), online: <www.ottawacitizen.com/news/local-news/
debate-about-doctors-right-to-refuse-treatment-for-religious-reasons-re-ignit 
ed>.

15 Ibid at 5–8.
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to the patient. An effective referral means a referral made in 
good faith, to a non-objecting, available, and accessible phys-
ician or other health-care professional, or agency. The referral 
must be made in a timely manner to allow patients to access 
care. Patients must not be exposed to adverse clinical out-
comes due to a delayed referral. Physicians must not impede 
access to care for existing patients, or those seeking to become 
patients.16

The Applicants argue that mandating an “effective referral” forces phys-
icians to “participate in a procedure or facilitate the administration of phar-
maceuticals to which he or she objects on moral or religious grounds.”17 
They allege that this forced participation is a violation of individual Charter 
rights to freedom of conscience and religion, or both.18

The Applicants also object to a clause requiring physicians to provide 
pharmaceuticals or perform procedures to which they object on moral or re-
ligious grounds if the care if “urgent” or “otherwise necessary.”19 The clause 
states: “Physicians must provide care in an emergency, where it is necessary 
to prevent imminent harm, even where that care conflicts with their con-
science or religious beliefs.”20

Before I turn to the substance of my argument, there are two caveats 
about how I have approached this claim. First, my focus in this article will 
be on the implication of conscientious or religious objections to caring for 
the reproductive capacity of women. I am interested in the impact of the 
physicians’ claims on the ability of women to access contraception and 
abortion. The legal challenge filed by these Applicants is not restricted to 
this issue and there is no doubt that the physicians’ arguments have a broad-
er scope. There are those who have conscientious and religious objections to 

16 See Policy 2-15, supra note 6 at 5. The College’s previous version, “Policy 
Statement #5-08: Physicians and the Ontario Human Rights Code,” stated that 
physicians were merely “encouraged to consider referring” ((December 2008) 
at 4, online: <www.cpso.on.ca/uploadedFiles/downloads/cpsodocuments/polic 
ies/policies/human_rights.pdf>).

17 Notice of Application, supra note 1 at 9.

18 Ibid.

19 Ibid at 10.

20 Ibid at 5.
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assisted death, supervised drug injection sites and other issues that arise in 
front line or primary care medicine. While my arguments may equally apply 
to those issues, I have focused here on women’s reproductive capacity as the 
most illustrative of the contested rights dilemma posed by conscientious and 
religious objections to care.21

My second caveat: the Applicants, both as individuals and as advocacy 
organizations, have outlined absolute Charter entitlements. As I understand 
the claim, they are not offering any contingent compromises or concessions. 
They see the situation in absolute terms: physicians should never have to 
perform a course of treatment that goes against their conscience or religious 
beliefs, nor should they have to refer a patient to another physician who 
will. If the physicians’ rights are absolute, then they must be understood as 
potentially (perhaps even ideally) operating as a complete bar to accessing 
service. And for some women, that would indeed be true. In rural or remote 
communities, for example, other physicians may be impossible to consult. If 
the pregnancy is reaching a critical turning point in terms of accessing a safe 
abortion, if a woman desperately needs birth control because she is in an 
unsafe or unpredictable relationship, if a teenager had to skip school or ar-
range transportation and may not easily be able to do so again, if a woman is 
distraught and overwhelmed by an unexpected pregnancy and used up all of 
her emotional reserves to face one appointment, if for any reason being “re-
sourceful” is not possible, then women will be left pregnant, or unprotected 
from pregnancy. My argument proceeds on the assumption that physicians 
with conscientious objections would assert their constitutional rights de-

21 Bioethicists Chloë FitzGerald and Carolyn McLeod argue that in the literature 
on conscientious refusal of medical care, not enough attention is paid to refus-
als to provide abortion and contraceptive services. They conclude that over-
looking the specific dynamics of women’s reproductive health:

... simply misrepresents the phenomenon of conscientious re-
fusal in health care (at least within the U.S.), which arose in the 
midst of heated debate about abortion and is still embedded to 
some degree in this political context. Conscientious refusal is 
tied – in health care, not in the military – generally speaking 
with right-wing political agendas and opposition to them, par-
ticularly agendas that favor the traditional family and women’s 
place within it. Portraying the phenomenon as though it either 
did not have this connection or was politically neutral is mis-
leading (“Conscientious Refusal and Access to Abortion and 
Contraception” in John D Arras, Elizabeth Fenton & Reb-
ecca Kukla, eds, Routledge Companion to Bioethics (New 
York: Routledge, 2015) 343 at 347).
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spite adverse consequences for women.22 I do not assume that physicians 
with conscientious objections would either expect or hope that someone 
else will perform abortions or provide contraception in their place, in order 
to mitigate the harm to women. 

ii. the non-aPPLiCaBiLity of the Charter  
(oR “defensive” Position)

The individual Applicants argue that neither they, nor other physicians, 
are bound by or subject to the Charter.23 Therefore, they conclude that their 
refusal to participate in, or to provide certain procedures or pharmaceuticals 
for, an abortion or a contraceptive treatment does not amount to discrimina-
tion or otherwise violate the Charter rights of patients. In essence, they 
argue that since they are not subject to the Charter, they cannot be accused 
of violating it in how they deliver services to clients. 

There are two aspects to this claim. First is the allegation that physicians 
are not subject to Charter obligations in performing their duties as phys-
icians. I will explore this in greater detail. Second is the implied understand-
ing of the Applicants that, but for the fact they are not subject to the Charter, 
they could indeed face Charter challenges from patients whose care was 
affected by a physician’s failure to comply with the Policy. In other words, 
I assume that underlying their argument is a concern that if the Charter ap-
plies to their decision making as physicians, it could limit their conscience 
claims. It is a good strategic move for the physicians to argue both aspects 
of their Charter claim. The applicability of the Charter to physicians is a 
legally unsettled question to date. The Policy itself is ambiguous on whether 
the Charter governs physicians in their practice. It states:

 Where physicians choose to limit the health services they 
provide for reasons of conscience or religion, this may impede 
access to care in a manner that violates patient rights under the 
Charter and [Ontario Human Rights] Code. The courts have 

22 It is my position that women will suffer adverse consequences if front line 
emergency or family physicians are unable to provide information on the full 
set of options for contraception or pregnancy management. Any physician-
imposed limit on women’s legal choices constitutes an adverse consequence in 
my view. 

23 Notice of Application, supra note 1 at 13.  
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determined that there is no hierarchy of rights; all rights are of 
equal importance.24

This statement recognizes that patients’ Charter rights protect the kind of 
care they receive, which would necessarily suggest that physicians are sub-
ject to the Charter in the delivery of that care. Surprisingly, this remains an 
unresolved legal question.

A. Does the Charter apply to physicians?

While the Notice of Application does not state the basis for the phys-
icians’ assertion that they are not bound by the Charter in the performance 
of their duties, presumably they see themselves as arm’s-length contractors 
to the State and not salaried employees. In this way, they distinguish them-
selves from other public services like the police, who are paid directly by 
government (provincial, federal, or municipal depending on the force). On 
the one hand, it may make little practical difference whether physicians are 
subject to the Charter. When a doctor behaves in a discriminatory, harass-
ing, or negligent way, the usual course of action for a patient is to pursue 
disciplinary proceedings under the relevant regulatory body25 or to launch 
civil proceedings.26 Patients may also make human rights complaints that 

24 Policy 2-15, supra note 6 at 4. 

25 The complaint process in Ontario is outlined on the website of the College, 
“Complaints Process”, online: <www.cpso.on.ca/Policies-Publications/Compl 
aints/The-Complaints-Process> (there is a graduated list of possible outcomes, 
from dismissal of the complaint to a referral of the complaint to the Discipline 
Committee). 

26 See e.g. Norberg v Wynrib, [1992] 2 SCR 226, 92 DLR (4th) 449 [Norberg cit-
ed to SCR]. In Norberg, Justice McLachlin (as she then was) analyzed the rela-
tionship between doctor and patient as a fiduciary relationship and concluded:

I think it is readily apparent that the doctor-patient relation-
ship shares the peculiar hallmark of the fiduciary relationship 
– trust, the trust of a person with inferior power that another 
person who has assumed superior power and responsibility will 
exercise that power for his or her good and only for his or her 
good and in his or her best interests. Recognizing the fiduciary 
nature of the doctor-patient relationship provides the law with 
an analytic model by which physicians can be held to the high 
standards of dealing with their patients which the trust accorded 
them requires (ibid at 272).
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come with a more direct set of remedial options.27 A patient’s Charter chal-
lenge alleging, for example, discrimination by a physician under Section 15, 
would result in a hollow victory for the patient-claimant. The court could 
issue a declaration that a patient’s Charter rights had been violated.28 Some 
small monetary damages could be assessed, but would likely amount to less 
than what would be available in tort or under the human rights regime.29 
Practically speaking, a wronged patient is unlikely to pursue a Charter 
case.30

This further supports the existence, at least in a civil litigation context, of a 
physician’s obligations of both full disclosure of their own limitations (both in 
skill and in conscience) and of effective referral to a colleague who can exer-
cise fiduciary power in the woman’s best interest.

27 See e.g. Human Rights Code, supra note 10. Section 1 mandates equal treat-
ment in the delivery of services without discrimination based on sex (in addi-
tion to other grounds). Services include hospital and health care services. Rel-
evant to our context is subsection 10(2): “The right to equal treatment without 
discrimination because of sex includes the right to equal treatment without 
discrimination because a woman is or may become pregnant.” Subsubsection 
45.2(1) sets out the remedial powers of the Human Rights Tribunal and in-
cludes the payment of monetary compensation, restitution, or any other remedy 
the Tribunal deems necessary.

28 Section 24(1) is the Charter’s very broad remedial provision: “Anyone whose 
rights or freedoms, as guaranteed by this Charter, have been infringed or de-
nied may apply to a court of competent jurisdiction to obtain such remedy as 
the court considers appropriate and just in the circumstances” (supra note 2). 
The Court has been unremarkable in its remedies when unconstitutional gov-
ernment action is involved: see e.g. Little Sisters Book and Art Emporium v 
Canada (Minister of Justice), 2000 SCC 69, [2000] 2 SCR 1120 (see especially 
Iacobucci J, dissenting at paras 258–61, on the inadequacy of declaratory judg-
ments in some cases).

29 See Vancouver (City) v Ward, 2010 SCC 27, [2010] 2 SCR 28 (the leading Su-
preme Court of Canada decision on monetary damages for Charter breaches). 

30 See Doe v Metropolitan Toronto (Municipality) Commissioners of Police 
(1998), 39 OR (3d) 487, 160 DLR (4th) 697, (Ont Ct J (Gen Div)), for an 
example of a successful Section 15 suit by a claimant against the Metropolitan 
Toronto Police Force on the ground of sex discrimination for a failure to warn 
neighbourhood women of a serial rapist in the area. The claimant received a 
declaration that her rights were violated and damages of almost $200,000 for 
both tort negligence and a Charter breach were awarded. The court did not 
award a specific amount for the Charter breach (the remedies for tort and Char-
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On the other hand, it is important to resolve the question of whether 
physicians are government actors for the purpose of the Charter, and not 
only because of the esoteric legal point. In their Notice of Application, the 
individual doctors claim to be protected in their conscientious objection by 
the Charter. In their narrative, their rights are absolute, without any counter-
vailing Charter claims or rights. The Applicants therefore set out their claim 
without any need to allow for a balancing of Charter rights, or for the rec-
ognition of competing interests. Even if patients would be unlikely to pur-
sue Charter actions against physicians, the legal reality that patients have 
Charter rights as against doctors who behave in Charter-violating ways is 
important to an assessment of the doctors’ own rights as against those same 
patients.

There is no case law that conclusively establishes whether the Charter 
applies to health care providers outside the hospital context. Eldridge v Brit-
ish Columbia (AG), a 1997 Supreme Court decision, remains the leading 
authority on the Charter’s applicability to the delivery of health care.31 In 
Eldridge, the claimants argued a violation of Section 15(1) of the Char-
ter for the government’s failure to provide sign language interpretation in 
British Columbia hospitals. The claim was framed as an “adverse effects” 
claim, as the claimants argued that they had a right to effective communi-
cation with health care providers, a right that was compromised by their 
disability (deafness).32 The government was not charged with being directly 
discriminatory; rather, the claimants argued that the government failed to 
account for the needs of the deaf community by structuring care on a hear-
ing model, and that this failure resulted in adverse consequences to the deaf. 
Justice La Forest wrote a unanimous decision for the Court upholding the 
claim. He acknowledged that hospitals, in the daily management of their af-
fairs, act as private entities, and not as government ones, pursuant to Section 
32(1) of the Charter.33 However, in implementing the government’s pro-

ter violations were lumped together), so it remains an open question whether 
the Charter could be a financially fruitful avenue for wronged individuals.

31 Eldridge v British Columbia (AG), [1997] 3 SCR 624, 151 DLR (4th) 577 [El-
dridge cited to SCR].

32 Ibid at para 60. 

33 Ibid at paras 46–48. Section 32(1) of the Charter, supra note 2, states: 

This Charter applies 

a) to the Parliament and government of Canada in respect of all 
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gram of publicly-funded medical care to Canadians, hospitals’ actions, in 
how they deliver that care, could be the subject of Charter scrutiny. On this 
point, Justice La Forest distinguished the internal management of hospital 
operations (mandatory retirement policies, for example) from the delivery 
of patient care. He noted that the decisions of Boards of Directors, for ex-
ample as considered in Stoffman v Vancouver General Hospital, were im-
mune from Charter challenge when making decisions that do not implicate 
government policy.34 He concludes:

 The structure of the Hospital Insurance Act reveals, there-
fore, that in providing medically necessary services, hospitals 
carry out a specific governmental objective. The Act is not, 
as the respondents contend, simply a mechanism to prevent 
hospitals from charging for their services. Rather, it provides 
for the delivery of a comprehensive social program. Hospitals 
are merely the vehicles the legislature has chosen to deliver 
this program. It is true that hospitals existed long before the 
statute, and have historically provided a full range of medical 
services. In recent decades, however, health care, including 
that generally provided by hospitals, has become a keystone 
tenet of governmental policy. The interlocking federal-provin-
cial medicare system I have described entitles all Canadians to 
essential medical services without charge. Although this sys-
tem has retained some of the trappings of the private insurance 
model from which it derived, it has come to resemble more 
closely a government service than an insurance scheme…35

This means,

while hospitals may be autonomous in their day-to-day oper-
ations, they act as agents for the government in providing the 
specific medical services set out in the Act. The Legislature, 

matters within the authority of Parliament including all matters 
relating to the Yukon Territory and Northwest Territories; and

b) to the legislature and government of each province in respect 
of all matters within the authority of the legislature of each 
province.

34 Elridge, supra note 31 at 663–64; Stoffman v Vancouver General Hospital, 
[1990] 3 SCR 483, 76 DLR (4th) 700 concerned a challenge to mandatory 
retirement rules in the Board’s granting of hospital privileges. 

35 Eldridge, supra note 31 at 665.
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upon defining its objective as guaranteeing access to a range 
of medical services, cannot evade its obligations under [Sec-
tion] 15(1) of the Charter to provide those services without 
discrimination by appointing hospitals to carry out that ob-
jective. In so far as they do so, hospitals must conform with 
the Charter.36

Following Eldridge, health law scholar Martha Jackman concluded:

 The difficult question left unresolved by the Eldridge case 
is the application of the Charter to the actions of non-employ-
ee health care providers working in hospitals, as well as in-
dependent health care providers delivering health care services 
in other settings, most notably physicians. Justice [La Forest]’s 
analysis in Eldridge would appear to be equally applicable to 
individual as to institutional care givers. For example, while 
most physicians in Canada are paid on a fee-for-service basis, 
the insurance model for delivery of medical care in Canada 
is largely a historical anomaly. Physician services are funded 

36 Ibid at 665. In Eldridge, the claimants were successful in arguing that the lack 
of sign language interpretation was discriminatory because of the historically 
disadvantaged condition of individuals with disabilities and society’s structur-
ing of our institutions as premised on an able-bodied ability to hear (ibid at 
para 56). The issue of the Charter’s applicability to hospitals in the delivery of 
care will have significant consequences in upcoming debates over physician-
assisted death in Canada. Physician-assisted death raises many conscience 
claim arguments similar to those articulated here by physicians (and will be 
the subject of further work by this author). More dramatically, however, en-
tire religiously-based hospitals have asserted a conscience right not to perform 
that service as constitutionally mandated in Canada by the Supreme Court’s 
decision in Carter v Canada (AG), 2015 SCC 5, [2015] 1 SCR 331 [Carter]. 
In Ottawa, for example, the Bruyère, a publicly funded Catholic health care 
provider, has formally announced that it will not provide physician-assisted 
death, nor refer patients for that service. According to CBC News, in a memo-
randum dated 20 January 2016, the Centre’s director Daniel Levac stated that 
“the organization is ‘obligated’ to stand behind its sponsor, the Catholic Health 
Sponsors of Ontario.” The memorandum referred to a December 2015 state-
ment by the Catholic Health Sponsors of Ontario that it “would not provide 
physician-assisted death in its institutions and would not ‘directly or explicitly’ 
refer a patient to get the medical procedure elsewhere.” (Chloé Fedio, “Bru-
yère Won’t Offer Physician-assisted Death: Memo”, CBC News (28 Febru-
ary 2016), online: <www.cbc.ca/news/canada/ottawa/bruyere-doctor-assisted-
death-1.3466192>.)
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almost entirely through provincial health and hospital insur-
ance regimes, and medicare remains one of the most [import-
ant] social policies and programs provided by government.37

Professor Jackman therefore argues that Eldridge likely means physicians 
are subject to the Charter in delivering services, even when they are not 
employees but independent contractors. She suggests:

Like hospitals, physicians and other publicly funded health 
care providers can readily be characterized as acting “as 
agents for government in providing the specific medical ser-
vices set out” in provincial health insurance legislation, under 
the general framework of the Canada Health Act.38

Some of the confusion around the applicability of the Charter to phys-
icians may stem from a Supreme Court decision in the criminal law and evi-
dence context, R v Dersch.39 The decision is quite brief and focused on the 
provision of evidence to the police for use in a criminal law investigation. 
In Dersch, the Court considered whether it was an unreasonable search and 
seizure (and thus a violation of Section 8 of the Charter) for a blood sample 
taken by a physician for medical purposes to also be used for evidentiary 
purposes in establishing a blood-alcohol level to support criminal charges. 
The Court held that the doctors were not acting as agents for the State when 
they collected the blood sample in the provision of emergency health ser-
vices, and therefore the Charter did not apply to the “seizure.”40 However, 
in turning over the results of the blood test to the police, the doctors’ con-
duct was wrong. The accused had a reasonable expectation of privacy in 
his medical tests and the doctors’ violated his right to confidentiality.41 The 
police acted in violation of the Charter in using information improperly 
obtained. The police, in other words, committed the Charter violation of an 

37 Martha Jackman, “The Application of the Canadian Charter in the Health Care 
Context” (2001) 9:2 Health L Rev 22 at 24.

38 Ibid, citing Eldridge, supra note 31 at 665.

39 R v Dersch, [1993] 3 SCR 768, 158 NR 375.

40 Ibid at 777. 

41 Ibid.



McGill Journal of law and HealtH

revue de droit et santé de McGill

64 Vol. 10
No. 2

unreasonable seizure by making use of improperly obtained blood results 
for criminal purposes.42

In my view the Court’s reasoning in the specific factual context of this 
case should not be extrapolated to physicians acting as physicians in the 
performance of their own duties. I think that this decision must be reserved 
to its specific context. The Court did not say that physicians are not bound 
by the Charter in the performance of their duties as physicians. The doctors 
erred in this case by breaching patient-physician confidentiality in releasing 
the results of the blood tests to police. The Court makes no comment on the 
doctors’ own care of the patient and whether the Charter applied to how 
that care was carried out. It instead makes a subtler point about the role of 
the doctor vis-à-vis investigating police officers. The Court’s point was that 
the doctors were not delegated investigative criminal law authority by the 
police when the blood sample was taken. They were not acting as delegated 
police agents of the State and therefore did not engage in a Charter violating 
“seizure” in taking the blood. I do not interpret Dersch as applying to the 
entirely different question about whether the Charter applies to physicians 
in the course of their ordinary role.

Since Eldridge, the Supreme Court’s most significant health care deci-
sion is Chaoulli v Québec (AG).43 It considered whether provincial legisla-
tion that prohibited private medical insurance violated either the Charter or 
Québec’s Charter of Human Rights and Freedoms (Québec Charter) when 
the claimants were subject to long wait times for surgery in the publicly-
funded medical system. A majority of the Court held that the prohibition 
violated the Québec Charter. Chief Justice McLachlin wrote a concurring 
set of reasons finding a violation of the Charter. She argued: “The Char-
ter does not confer a freestanding constitutional right to health care. How-
ever, where the government puts in place a scheme to provide health care, 
that scheme must comply with the Charter.”44 She cited section 3 of the 
Canada Health Act, which reads: 

42 Ibid at 777–78.

43 2005 SCC 35, [2005] 1 SCR 791 [Chaoulli].

44 Ibid at para 104. Justice Deschamps, who writes the majority opinion, does not 
consider the Charter because in her view, the violation of the Québec Charter 
of Human Rights and Freedoms is sufficient to allow the appeal (ibid at para 
15). Chief Justice McLachlin writes separately (with two other judges) because 
she thinks it important to address the Charter argument. Her decision is a per-
suasive authority on these issues. 
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It is hereby declared that the primary objective of Canadian 
health care policy is to protect, promote and restore the 
physical and mental well-being of residents of Canada and to 
facilitate reasonable access to health services without finan-
cial or other barriers.45

In her reasons, she adds emphasis to the phrase “facilitate reasonable ac-
cess” and concludes that “[b]y imposing exclusivity and then failing to 
provide public health care of a reasonable standard within a reasonable 
time, the government creates circumstances that trigger the application of 
[Section] 7 of the Charter.”46 This reasoning is relevant to the question of 
whether the Charter applies to individual doctors. In creating a monopoly 
over the delivery of health care, the federal government, in concert with the 
provincial governments, guarantees “reasonable access to health services.” 
In Chaoulli, a lack of access to health care was analyzed as a structural 
problem of the health care system as a whole. In the case of individual 
physicians, the problem of access to health care is also structural: it stems 
from the effect of physician self-regulation combined with the monopoly 
on who can deliver services and under what circumstances. To paraphrase 
Chief Justice McLachlin’s words in this context, the “scheme” that the prov-
inces have established to deliver publicly-funded health care to Canadians 
through regulated family physicians must be subject to the Charter even if 
there is no free-standing constitutional right to health care. A failure to pro-
vide reasonable access to legal and publicly-funded medical services trig-
gers Charter scrutiny. As a self-regulated monopoly, physicians who fail 
to provide all legal and publicly-funded health services (those within their 
competence and specialty), should be subject to Charter scrutiny. This pas-
sage outlines Chief Justice McLachlin’s view of the issues in Chaoulli as 
compared to those raised in R v Morgentaler47:

In this appeal, delays in treatment giving rise to psychological 
and physical suffering engage the [Section] 7 protection of 
security of the person just as they did in Morgentaler. In Mor-
gentaler, as in this case, the problem arises from a legislative 
scheme that offers health services. In Morgentaler, as in this 
case, the legislative scheme denies people the right to access 
alternative health care. (That the sanction in Morgentaler was 

45 Canada Health Act, RSC 1985, c C-6, s 3.

46 Chaoulli, supra note 43 at para 105. 

47 [1988] 1 SCR 30, 44 DLR (4th) 385 [Morgentaler cited to SCR].
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criminal prosecution while the sanction here is administrative 
prohibition and penalties is irrelevant. The important point is 
that in both cases, care outside the legislatively provided sys-
tem is effectively prohibited.) In Morgentaler the result of the 
monopolistic scheme was delay in treatment with attendant 
physical risk and psychological suffering. In Morgentaler, as 
here, people in urgent need of care face the same prospect: un-
less they fall within the wealthy few who can pay for private 
care, typically outside the country, they have no choice but to 
accept the delays imposed by the legislative scheme and the 
adverse physical and psychological consequences this entails. 
As in Morgentaler, the result is interference with security of 
the person under [Section] 7 of the Charter.48

Of significance in this comparison is her bracketed observation that it mat-
ters not that one case concerned criminal law while another is set in the 
administrative context. She emphasizes that what matters is the legislated 
nature of the health care context. 

In Morgentaler, the Court struck down criminal law regulation of 
abortion as violating a woman’s Section 7 rights to security of the person. 
There was no question the Charter applied to a Criminal Code provision. In 
Chaoulli, Chief Justice McLachlin is clear that the applicability of the Char-
ter is not reserved for criminal law clashes with health care. A similar point 
seems to be made in the Court’s recent decision in Carter v Canada (AG) 
(Carter) to strike down a criminal law ban on physician-assisted dying.49 
As in Morgentaler, there is no question the Charter applies to the Criminal 
Code, but the Court also remarks: 

In our view, nothing in the declaration of invalidity which we 
propose to issue would compel physicians to provide assist-
ance in dying. The declaration simply renders the criminal 
prohibition invalid. What follows is in the hands of the phys-
icians’ colleges, Parliament, and the provincial legislatures. 
However, we note – as did [Justice] Beetz ... in addressing the 
topic of physician participation in abortion in Morgentaler – 
that a physician’s decision to participate in assisted dying is 
a matter of conscience and, in some cases, of religious belief 
(pp. 95-96). In making this observation, we do not wish to pre-

48 Chaoulli, supra note 43 at para 119 [emphasis added].

49 Carter, supra note 36.
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empt the legislative and regulatory response to this judgment. 
Rather, we underline that the Charter rights of patients and 
physicians will need to be reconciled.50

Taken together, Chaoulli and Carter recognize the broad applicability 
of the Charter to contexts outside the criminal law realm. This passage from 
Carter also lends support to the notion that patients do have Charter rights 
as against their physicians in terms of legal and funded care and that phys-
icians’ own Charter rights will have to be reconciled with those of his or 
her patients. 

The case law is sparse in this area, but one interesting civil action was 
in part premised on the argument that the Charter applied to physicians in 
delivering services. In a torts claim for negligence against a surgeon, the 
plaintiffs filed a “Notice Under the Constitutional Questions Act” (Notice) 
which assumed as one of its “facts giving rise to the constitutional ques-
tions” that, “[t]he integrated federal-provincial medicare system entitles all 
Canadians to access essential medical care without discrimination.”51 The 
Notice also claims: “Hospitals and doctors are agents of government when 
they are providing medically necessary services. In so doing, hospitals and 
doctors must conform to the Canadian Charter of Rights and Freedoms.”52 
In this case, Hobbs v Robertson, the plaintiff family members argued that 
their deceased wife and mother was forced to sign a liability release form 
for her refusal to accept a blood transfusion. The deceased was a Jehovah’s 
Witness with a sincere religious belief that she could not accept a blood 
transfusion. She needed a hysterectomy, and when she arrived at the hospi-
tal to be admitted, she was presented with a liability release form. She died 
in surgery at the admitted negligence of her surgeon. Her family sued in 
negligence but the doctor argued the release was a waiver of liability.53 The 
Notice filed in the litigation argued that requiring a patient to contract out 

50 Ibid at para 132 [emphasis added].

51 Hobbs v Robertson, 2006 BCCA 65, 265 DLR (4th) 537, Schedule B, No-
tice Under the Constitutional Questions Act of the Plaintiffs at para 2 [Hobbs, 
Schedule B]. The litigation history in this case is a tortured one, with the case 
being sent back for a new trial some ten years after the patient’s death. I can 
find no record of the second trial, nor can I find any indication of a response to 
Hobbs, Schedule B. I assume the case was settled out of court.

52 Ibid.

53 Ibid at paras 1–3.
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of liability for negligence in order to access government-funded health care 
infringed her Sections 2(a), 7, and 15 rights.54 

To conclude on the applicability of the Charter to the work of phys-
icians in delivering services to patients, given a monopoly in delivering a 
government-funded public service (insured medical care), one consequence 
of the privilege of self-regulation should be compliance with the Charter. 
The Charter might conceivably apply to require non-discriminatory care 
under Section 15 or to obligations around securing informed consent, so as 
not to violate a patient’s Section 7 right to security of the person. Section 7 
might also be implicated if a prescribed course of treatment (or a refusal to 
provide treatment) threatens the life or security of the person of a patient. 
Section 2(a) conscience rights might also be implicated when a patient is 
denied the ability to make treatment decisions according to her own con-
science, when the physician’s conscience operates as an override or veto. In 
the Part to follow, I briefly consider the constitutional issues for women in a 
physician’s refusal to provide or refer for contraception and abortion. If the 
Charter applies to physicians in their delivery of care, these are some of the 
claims that women might bring if the Policy on effective referral or urgent 
care is not followed.

B. The constitutional rights of patients

1. Section 15

Section 15(1) of the Charter states: 

Every individual is equal before and under the law and has 
the right to the equal protection and equal benefit of the law 
without discrimination and, in particular, without discrimina-
tion based on race, national or ethnic origin, colour, religion, 
sex, age or mental or physical disability.55

Section 15 could be invoked by a client who is refused service on the basis 
of any of the enumerated or analogous grounds (including the analogous 
ground of sexual orientation). In the context of reproductive health choices 

54 Ibid at paras 4–5. 

55 Supra note 2.
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for women, the target of many conscience- and religion-based physician 
objections, sex discrimination claims could be leveled for a failure to pro-
vide contraceptives, perform an abortion, or fulfill the Policy’s requirement 
for an “effective referral” to obtain those services. Obviously a denial of 
abortion services is a sex discrimination issue for women since only women 
obtain them. Similarly, prescriptions for birth control are only available for 
women.

A Section 15 sex discrimination claim against doctors would require a 
woman to show a distinction in treatment based on an enumerated or an-
alogous ground and to show that the treatment exacerbated or perpetuated 
disadvantage.56 Step one is fulfilled by a woman client showing that she 
was unable to get the complete range of necessary (and legal and funded) 
health services available to her – this is the distinction in treatment from a 
man who receives all necessary health services, and this difference in treat-
ment is based on her sex (which it is if for example, access to abortion is the 
issue). Step two is fulfilled when the notions of prejudice and stereotype are 
explored in a reproductive context. A denial of reproductive health services 
furthers the stereotype that the appropriate role for women is as grateful 
mothers who welcome their fecundity no matter the circumstances. Women 
can also argue prejudice from the resulting loss of earning capacity, lack 
of freedom of choice in life options, child care burdens and expenses, and 
other concerns which can follow a pregnancy carried to term.

It is well-established that despite efforts to improve access and fund-
ing for child care and some changes to gendered parenting assumptions 
around care, women still bear the primary economic and social costs of 
child-bearing and child-rearing. Denying women reproductive control is not 
only about the nine months of an unwanted pregnancy, but the potential 
imposition of a lifetime of child care obligations. In her powerful dissent in 
a recent abortion decision by the Supreme Court of the United States, Gon-
zales v Carhart, Justice Ginsburg set out a sex discrimination argument to 
restrictions on accessing abortion. Justice Ginsburg argued: 

 Women, it is now acknowledged, have the talent, cap-
acity, and right “to participate equally in the economic and 
social life of the Nation.” Their ability to realize their full 
potential … is intimately connected to “their ability to con-

56 See below for a more fulsome discussion on the steps of a Section 15 challenge. 
This two-part test comes from the Supreme Court’s decision in R v Kapp, 2008 
SCC 41 at para 25, [2008] 2 SCR 483 [Kapp].
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trol their reproductive lives.” Thus, legal challenges to undue 
restrictions on abortion procedures do not seek to vindicate 
some generalized notion of privacy; rather, they center on a 
woman’s autonomy to determine her life’s course, and thus to 
enjoy equal citizenship stature.57

In Morgentaler, Justice Wilson framed her assessment of the liberty 
interest under Section 7 as including equality rights for women:

The more recent struggle for women’s rights has been a strug-
gle to eliminate discrimination, to achieve a place for women 
in a man’s world, to develop a set of legislative reforms in 
order to place women in the same position as men … It has 
not been a struggle to define the rights of women in relation 
to their special place in the societal structure and in relation 
to the biological distinction between the two sexes. Thus, 
women’s needs and aspirations are only now being translated 
into protected rights. The right to reproduce or not to repro-
duce which is in issue in this case is one such right and is prop-

57 Gonzales v Carhart, 550 US 124 (2007) at 171, 127 S Ct 1610 [Gonzales] [ref-
erences omitted], citing Planned Parenthood of Southeastern Pa v Casey, 505 
US 833 (1992) at 856, 112 S Ct 2791 [Casey]. Ginsburg also notes at footnote 
3 of her opinion in Gonzales: 

Adolescents and indigent women, research suggests, are more 
likely than other women to have difficulty obtaining an abortion 
during the first trimester of pregnancy. Minors may be unaware 
they are pregnant until relatively late in pregnancy, while poor 
women’s financial constraints are an obstacle to timely receipt 
of services (at 173). 

This is an important argument in our context because these two groups are 
also those who may have fewer emotional, financial, or supportive resources 
to obtain information about their options in the face of a refusal to provide 
urgent care or refer the patient to a physician who can provide this care. The 
majority decision in Gonzales was written by Justice Kennedy. At issue was the 
“Partial-Birth Abortion Ban Act,” Congressional legislation that banned a cer-
tain kind of abortion procedure (ibid at 132). The majority of the Court upheld 
the legislation as not constituting an “undue burden” on women in accessing 
abortion services (ibid at 146–47). “Undue burden” is the American term of art 
for the constitutional requirement that any laws regulating abortion before fetal 
viability not act as a significant obstacle to women in accessing the service.
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erly perceived as an integral part of modern woman’s struggle 
to assert her dignity and worth as a human being.58

Justice Ginsburg also condemns the judicial imposition of a moral code 
in assessing laws that restrict access to the fundamental right to abortion. 
She invokes the Court’s seminal abortion decision in Planned Parenthood 
of Southeastern Pa v Casey and concludes: 

Notably, the [moral] concerns expressed are untethered to 
any ground genuinely serving the Government’s interest in 
preserving life. By allowing such concerns to carry the day and 
case, overriding fundamental rights, the Court dishonors our 
precedent. See, e.g., Casey (“Some of us as individuals find 
abortion offensive to our most basic principles of morality, but 
that cannot control our decision. Our obligation is to define the 
liberty of all, not to mandate our own moral code.”)59 

 This is helpful in our context of considering a woman’s claim that she 
is owed non-discriminatory care by her physician. If judges cannot impose 
their moral code in assessing laws that compromise a woman’s fundamental 
rights, physicians subject to the Charter should not be able to do so either. If 
they do, this conscience override exacerbates the disadvantage experienced 
by women in the full realization of their autonomy and dignity. This consti-
tutes a violation of equality rights under Section 15.

2.  Section 7

Section 7 claims require a claimant to show that one of the protected 
interests – life, liberty, or security of the person – has been compromised by 
state action and that the violation is not in accordance with the principles of 

58 Morgentaler, supra note 47 at 172 [emphasis in original].

59 Gonzales, supra note 57 at 15 [reference omitted]. The decision to which Jus-
tice Ginsburg refers, Casey, supra note 57 at 850, is the leading Supreme Court 
precedent on abortion regulation in the United States. It affirmed that the Con-
stitution protects a fundamental right to accessing abortion for women as both 
a liberty and privacy interest. In short, before viability, states can legislate to 
make abortion safer for women as long as they do not place an “undue burden” 
on access. After viability, states can legislate to protect the potential life of the 
fetus even to the point of banning abortion, as long as an exception is made to 
protect the life of the pregnant woman. 
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fundamental justice. The Supreme Court has already held that the inability 
to obtain an abortion constitutes a violation of a woman’s security of the 
person interest.60 The lack of access potentially endangers her life but it 
also implicates her psychological integrity by taking a life-altering decision 
out of her hands. Physicians who impeded access to abortion services (or 
birth control) could conceivably cause high levels of psychological stress in 
women, stress that is State-imposed if the physician is operating as a state 
agent in delivering care.61 The operative principle of fundamental justice 
is gross disproportionality. In Carter, the Court set out the meaning of this 
principle of fundamental justice: “The inquiry into gross disproportionality 
compares the law’s purpose, ‘taken at face value’, with its negative effects 
on the rights of the claimant, and asks if this impact is completely out of 
sync with the object of the law.”62 It is understood that physicians have con-
sciences and may bring moral judgment to bear in their work. The Policy 
offers protections for conscience-based objections by allowing physicians 
to opt out (unless the situation is an emergency). Physicians are normally 
required not to discriminate in providing services, but the Policy contem-
plates circumstances where discrimination is permitted. When, however, the 
denial of service impacts on the security of person of a patient, a physician’s 
conscience-motivated conduct in denying medical services is grossly dis-
proportionate. Allowing a physician’s conscience to trump the security of 
the person of a patient operates entirely to the benefit of the physician to the 
great detriment of the patient. This is especially evident in a denial of effect-
ive referral where the physician is not even required to provide the service, 
and yet the patient is left without any course of treatment. 

60 Morgentaler, supra note 47 represents the Canadian Supreme Court’s only 
substantive treatment of an abortion law. It was narrowly framed in a legal 
sense as a challenge to the existing ban on abortion and in particular, the ex-
ceptions set out in the Criminal Code. The Court did not consider whether 
any criminal regulation would be unconstitutional, but many scholars interpret 
the decision as protective of a woman’s constitutional right to access abor-
tion. While only the challenged regime was deemed unconstitutional, the 
Court’s reasoning would make it impossible for a government to completely 
ban abortion (for example). The language used by both Justice Dickson (see 
e.g. ibid at 56) and Justice Wilson (see e.g. ibid at 171–74) suggests that a 
woman’s security of the person and liberty rights require some access to 
abortion services.

61 See discussion above on whether the Charter applies to physicians in the per-
formance of their duties.

62 Carter, supra note 36 at para 89. 
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3.  Section 2(a) freedom of conscience

There is little jurisprudence on the meaning and content of a right to 
freedom of conscience, though it is clear that the Supreme Court does see it 
as a freedom with meaning distinct from freedom of religion. The leading 
Supreme Court decision remains Justice Bertha Wilson’s concurring set of 
reasons in Morgentaler.63 In Morgentaler, the Court struck down the crim-
inal ban on abortion as the process for obtaining an exemption to prosecu-
tion was arbitrary, inconsistently applied across the country and unequally 
available to all Canadian women. The majority decision, by Chief Justice 
Dickson, rested on Section 7 of the Charter and described the main problem 
as a violation of a woman’s security of the person.64 Justice Wilson’s con-
curring reasons went much further:

This decision [to procure an abortion] is one that will have 
profound psychological, economic and social consequences 
for the pregnant woman. The circumstances giving rise to it 
can be complex and varied and there may be, and usually are, 
powerful considerations militating in opposite directions. It is 
a decision that deeply reflects the way the woman thinks about 
herself and her relationship to others and to society at large. 
It is not just a medical decision; it is a profound social and 
ethical one as well. Her response to it will be the response of 
the whole person.65

While she agreed with the majority that the criminal provision violated 
a woman’s Section 7 rights, she framed her analysis of the principles of 
fundamental justice as being shaped by a woman’s freedom of conscience. 
She concluded:

Accordingly, for the state to take sides on the issue of abor-
tion, as it does in the impugned legislation by making it a 
criminal offence for the pregnant woman to exercise one of 
her options, is not only to endorse but also to enforce, on pain 
of a further loss of liberty through actual imprisonment, one 

63 For an excellent overview of the history and meaning of Section 2(a) freedom 
of conscience, see Richard A Haigh, A Burl on the Living Tree: Freedom of 
Conscience in Section 2(a) of the Canadian Charter of Rights and Freedoms 
(SJD Thesis, University of Toronto Faculty of Law, 2012). 

64 Morgentaler, supra note 47 at 56–63.  
65 Ibid at 171.
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conscientiously-held view at the expense of another. It is to 
deny freedom of conscience to some, to treat them as means to 
an end, to deprive them, as Professor MacCormick puts it, of 
their “essential humanity”. Can this comport with fundamen-
tal justice? Was [Justice] Blackmun not correct when he said 
in Thornburgh :

“A woman’s right to make that choice freely is 
fundamental. Any other result ... would protect 
inadequately a central part of the sphere of lib-
erty that our law guarantees equally to all”.66

In this passage, Justice Wilson touches on one of the most troubling 
aspects of the abortion debate. At its heart, it is a contest between compet-
ing conscience claims. Justice Wilson understands this but puts the choice 
starkly: if one person’s conscience is to triumph over another’s, surely the 
“winner” must be the one making the choice to abort. No one should be 
forced to undergo an abortion (or forced sterilization), for example, and in 
a eugenic contest of conscience between a pregnant woman and a physician 
who thinks she should not be allowed to have a baby, it is clear whose 
conscience we would support.67 As Justice Wilson notes in Morgentaler in 
assessing the absurdity of requiring a committee decision on whether an 
abortion proceeds: 

The fact that the decision whether a woman will be allowed to 
terminate her pregnancy is in the hands of a committee is just 
as great a violation of the woman’s right to personal autonomy 
in decisions of an intimate and private nature as it would be 
if a committee were established to decide whether a woman 
should be allowed to continue her pregnancy.68 

The simplicity of “choice” allows a pregnant woman to make the de-
cision (even if her choices are deeply constrained by economics, health, 
family, religion, and other factors). It is her conscience that prevails when 

66 Ibid at 179–80 [reference omitted].

67 This was not always the case and forced abortions and sterilization have a dark 
history in Canada. See Sanda Rodgers, “Misconceived: Equality and Repro-
ductive Autonomy in the Supreme Court of Canada” in Sheila McIntyre & 
Sanda Rodgers, eds, Diminishing Returns: Inequality & the Canadian Charter 
of Rights and Freedoms (Toronto: LexisNexis Butterworths, 2006) 271 at 277. 

68 Morgentaler, supra note 47 at 172.
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the pregnancy presents a challenge. In his recent article “The Right to Con-
science,” Bernard M Dickens uses Justice Wilson’s decision in Morgentaler 
to highlight this fundamental premise: 

It is arrogant and impertinent for strangers to this woman’s 
circumstances, whether they have the power of legislators, 
the authority of judges, the piety of ministers of religion, or 
the learning and experience of doctors, to believe that their 
conscientious resolutions of this woman’s competing family 
interests are superior to hers.69

Richard Haigh refers to the process of reviewing the case law on free-
dom of conscience as a “ Quixotic Journey.”70 He considers the Federal 
Court decision in Maurice v Canada (AG)71 to be the “apogee” of conscience 
jurisprudence and concludes, “[t]ogether with [Justice] Wilson’s decision in 
Morgentaler, it provides hope for my view that a differentiated conscience 
could, and should, flourish in Canada.”72 Maurice is a trial court decision 
granting a free-standing conscience right to a vegetarian diet in prison on 
ethical grounds. A former member of the Hare Krishna faith, Mr. Maurice 
renounced his faith but wanted to maintain his once religiously-inspired 
vegetarian diet.73 Correction Services Canada refused on the ground that 
there was no religious or spiritual need for the diet.74 The court held that 
Section 2(a) protected his right to a belief that the consumption of animal 
products is morally wrong and that the prison had no justification for deny-
ing him a vegetarian diet when that preference is accommodated under reli-
gious grounds.75 Justice Campbell offered this rationale:

In R. v. Big M Drug Mart Ltd., [Justice] Dickson stated that 
the rights associated with freedom of individual conscience 

69 In Rebecca J Cook, Joanna N Erdman & Bernard M Dickens, eds, Abortion 
Law in Transnational Perspective: Cases and Controversies (Philadelphia: 
University of Pennsylvania Press, 2014) 210 at 221.

70 Haigh, supra note 63 at 117.  
71 2002 FCT 69, 215 FTR 315 [Maurice].

72 Haigh, supra note 63 at 136.

73 Maurice, supra note 71 at para 3.  

74 Ibid at para 4.

75 Ibid at paras 14–15.
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are central to basic beliefs about human worth and dignity, 
and that every individual should be free to hold and manifest 
whatever beliefs and opinions his or her conscience dictates. 
Justice Dickson further articulated the broad scope of [Sec-
tion] 2(a) as follows: 

Freedom means that, subject to such limita-
tions as are necessary to protect public safety, 
order, health, or morals or the fundamental 
rights and freedoms of others, no one is to be 
forced to act in a way contrary to his beliefs or 
his conscience.76

In Gonzales v Carhart Justice Ginsburg argued: 

[T]his Court has repeatedly confirmed that “[t]he destiny of 
the woman must be shaped ... on her own conception of her 
spiritual imperatives and her place in society” ... (“[M]eans 
chosen by the State to further the interest in potential life must 
be calculated to inform the woman’s free choice, not hinder 
it.”)77

Whether the woman’s decision is easy or traumatic, the choice clear or 
agonizing, the only conscience that can ultimately prevail is the one guid-
ing the woman’s choice to abort or not. She is the one who bears the full 
cost of the decision. She has the right to choose. Furthermore, conscientious 
objection to effective referrals to a physician who can counsel as to the full 
range of options available for pregnant women, “misconstrues the purpose 
of abortion referral … which is not simply for abortion but for considera-
tion of a range of legitimate options, of which abortion is one.”78 The case 
law on Section 2(a) freedom of conscience thus far supports a freestanding 
protection of a woman’s right to choose her maternal destiny as a matter of 
individual conscience that cannot be superseded by the state’s conception 
of what is good or right. While the majority of the Court in Morgentaler did 
not have to go this far in order to strike down the Criminal Code ban (and 
given the sensitivity of the issue, it is predictable that the Court would de-
cide the issue as narrowly as possible), in my view Morgentaler would now 

76 Ibid at para 11, citing R v Big M Drug Mart Ltd., [1985] 1 SCR 295 at 337, 18 
CCC (3d) 385.

77 Gonzales, supra note 57 at 185.

78 Dickens, supra note 69 at 229–30.
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be read, in combination with the Supreme Court’s Section 2(a) case law to 
pave the way for reproductive autonomy and access to contraception and 
abortion as Constitutional rights. 

C. Conclusion on the negative rights or “defensive” Charter arguments

Assuming the Charter applies to physicians in the course of their treat-
ment of patients, and given the Charter rights at stake for women in ac-
cessing reproductive care, the Courts will have to balance the competing 
constitutional rights. This is a familiar task.79 In the context of women’s 
reproductive rights, it is imperative that access to birth control and abor-
tion be situated as a Charter equality right. It is equally necessary that we 
recognize a denial of access as a serious violation of a woman’s Section 7 
rights to security of the person. Whether or not women pursue legal action 
against doctors for individual declarations of violations of those rights, any 
consideration of a physician’s rights to determine a course of treatment for 
women in their reproductive capacity must grapple with choice in the con-
text of what is constitutionally at stake for women.

While in my view, physicians are subject to the Charter as state actors 
with a monopoly in delivering state-funded public health care, it will not 
be determinative of the balancing of rights if they are not. If women cannot 
launch a challenge under the Charter as against their doctors, they still have 
Charter rights to reproductive autonomy as freestanding claims. Women 

79 For a recent decision on reconciling competing Charter rights, see R v NS, 2012 
SCC 72, [2012] 3 SCR 726. The Court had to balance the freedom of religion 
of a Muslim complainant in a sexual assault case, who claimed a Section 2(a) 
right to wear a niqab while testifying, against the Sections 7 and 11 fair trial 
rights of an accused. The Court emphasizes: “[O]ur jurisprudence teaches that 
clashes between rights should be approached by reconciling the rights through 
accommodation if possible, and in the end, if a conflict cannot be avoided, by 
case-by-case balancing” (ibid at para 52). The balancing exercise is evocative 
of the Court’s approach under Section 1 of the Charter and asks judges to as-
sess the salutary effects of preferring one right (in our context, the salutary 
effects of preferring a physician’s Section 2(a) or Section 15 rights) versus the 
deleterious effects on the competing right (in our case, the deleterious effects 
on a woman’s Sections 2(a), 7, and 15 rights). See the framework established 
in Dagenais v Canadian Broadcasting Corp, [1994] 3 SCR 835 at 886–90, 120 
DLR (4th) 12; R v Mentuck, 2001 SCC 76 at paras 28–39, [2001] 3 SCR 442 
(for further discussion of how lower court judges should approach the balanc-
ing of interests). 
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have Sections 2(a), 7, and 15 rights to both birth control and abortion. Legis-
lative attempts to curtail those rights have been subjected to many legal 
challenges over the years. Even if doctors cannot be personally sued for 
violations, the free-standing rights of women operate to check the absolute 
exercise of physicians’ own Charter rights. I will elaborate this point below 
in my discussion on freedom of religion. 

And so what of that balancing of rights? In whose favour does it lie? 
I will outline in greater detail below the shape and content of the rights 
claimed by physicians. In short, though, there is on the one side, the eco-
nomic rights of an individual to his or her chosen employment, and on the 
other side, a woman’s right to control her body and determine her future as 
mother or not. I hope when presented as starkly as this, it is clear which side 
“wins.”80 Bernard Dickens describes a judgment by Chief Judge Posner of 
the US Court of Appeals in Rodriguez v City of Chicago.81 In the case, a po-
lice officer assigned to protect an abortion clinic against protesters’ violence 
and assaults objected to the assignment as he considered it would facilitate 
abortion, contrary to his Roman Catholic beliefs. Judge Posner concluded 
that he was an agent of the State performing a public function and was not 
free to choose what or whom he would protect, just as a firefighter could not 
choose to let the abortion clinic burn down. “By analogy,” offers Dickens, 
“doctors should not deny lawful procedures that patients want when they are 

80 Some of those who made submissions to the College during its consultation 
period for revising the Policy took the opposite view on who should suffer the 
consequences of a clash between a physician and patient on a course of treat-
ment: 

Ultimately, patients should have the final say in their treatment. 
Please do not interpret this submission as a call for doctors to 
force their will on their patients. However, there is a clear line 
between a patient having the final say in their treatment and pa-
tients forcing a particular health practitioner to then be involved 
in that line of treatment. A patient can get another doctor. No 
patient should have the right to force a particular doctor to do 
anything against the doctor’s conscience (Association for Re-
formed Political Action Canada, “Re: Request for Submis-
sions on Policy Statement #5-08” (5 August 2014), online: 
<www.arpacanada.ca/attachments/article/2024/ARPA%20
Canada%20Submission%20to%20CPSO%20Human%20
Rights%20Policy%205-08.pdf>).

81 Dickens, supra note 69 at 233; 156 F (3d) 771 (7th Cir 1998), 77 Fair Empl 
Prac Cas (BNA) 1421 [Rodriguez cited to F (3d)].

http://www.arpacanada.ca/attachments/article/2024/ARPA%20Canada%20Submission%20to%20CPSO%20Human%20Rights%20Policy%205-08.pdf
http://www.arpacanada.ca/attachments/article/2024/ARPA%20Canada%20Submission%20to%20CPSO%20Human%20Rights%20Policy%205-08.pdf
http://www.arpacanada.ca/attachments/article/2024/ARPA%20Canada%20Submission%20to%20CPSO%20Human%20Rights%20Policy%205-08.pdf
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the only ones trained, qualified, and available to undertake them on the basis 
of their personal beliefs.”82

iii. the Positive RiGhts CLaims oR “offensive” Charter aRGuments

I have outlined above the negative rights claims or “defensive” Charter 
arguments presented by the Applicants in this case: that individual phys-
icians are not subject to the Charter in the performance of their duties as 
physicians. This is the lesser claim arising in this case and while I think it 
raises important questions as to the balancing of rights at stake, the heart 
of the Application is in the Applicants’ claim to their own Charter rights 
and protections. Specifically, the individual Applicants argue rights under 
Section 2(a) freedoms of religion and of conscience, as well as Section 15 
equality rights.83 I begin this Part with a brief overview of the conscience 
and religion claims at issue. What lies beneath the constitutional arguments? 
What is the philosophical justification for alleging a right to practice medi-
cine in accordance with one’s conscience? I will then examine the specific 
Charter arguments of the physicians in turn.

A. Conscience exemptions in health care

Before turning to the legal claims made by the Applicants, the article 
will briefly consider the bioethical contours of two aspects of the debate. 
There is significant literature on conscientious refusal or objection by phys-
icians and it is beyond the scope of my legal analysis to do it proper justice 
here. I think it valuable, however, to have some sense of the philosophical 
issues at play in understanding their influence on the legal analysis of the 
College’s Policy.84 Two discussions are particularly relevant. First is the 
issue of ordering protections for religion and conscience claims, and the 

82 Dickens, supra note 69 at 233.

83 Notice of Application, supra note 1 at 3.

84 Supra note 6. An interesting aspect to conscience claims that is not relevant 
in this context, but which shapes the debate elsewhere, is a physician’s as-
sertion of conscience protections not to be complicit in unethical or unlawful 
acts. Physicians argue, for example, that it is unconscionable to participate in 
abhorrent medical experiments on prisoners or patients with mental illnesses. 
Arguments that physicians should not be forced to participate in either ethical 
or legal violations offer support to arguments for conscientious objections, but 



McGill Journal of law and HealtH

revue de droit et santé de McGill

80 Vol. 10
No. 2

need to position both personal and social expectations in formulating work-
place protections for objectors. Second is the development of philosophical 
arguments for the moral necessity of both referral and urgent care in the 
medical context. 

1. The bioethical dimensions to religion and conscience

Bioethicist Daniel Weinstock describes a distinct “conscience” claim as 
founded in the citizen as a reflective moral being with an “ability to reflect 
upon moral issues and controversies that arise in her community or else-
where and arrive at judgments about what the right thing to do is in such 
controversies.”85

Moral reasoning by one’s conscience is distinct from a different norma-
tive consideration brought to bear in one’s life through religion. Religious 
claims derive from tradition and the shared practices and rituals of member-
ship in a community.

According to Weinstock, conscience is an outward manifestation of be-
lief that enables a more fulsome democracy and encourages participation 
in civic society.86 Religion is more internal and shapes the self (as opposed 
to shaping society).87 Weinstock characterizes the key difference between 
conscientious integrity and religious integrity this way: 

Whereas the former protects the process and the results of 
moral reflection, the latter protects the agent’s ability to con-
tinue to participate in rites and practices, and to follow com-
munal rules, the principal function of which have to do with 
individual identity, with the need felt by many people actively 
to identify with a temporally extended, rule-governed com-
munity in order to forge a stable sense of identity.88

do not undermine the need for urgent performance of medically necessary care 
or effective referral. 

85 Daniel Weinstock, “Conscientious Refusal and Health Professionals: Does Re-
ligion Make a Difference?” (2014) 28:1 Bioethics 8 at 9.

86 Ibid.

87 Ibid.

88 Ibid at 11 [emphasis in original].
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Given the difference, and supported by the Charter’s articulation of 
conscience and religion as separate fundamental freedoms under Section 
2(a), Weinstock argues there can and should be different protections as-
signed to each. Conscience is deserving of a higher degree of protection 
in the health care field than religion should be accorded. He describes sev-
eral reasons to protect conscience claims by health care providers. First, as 
moral agents, physicians need space to express themselves. Second, health 
care institutions benefit when providers “reflect about the laws, rules, codes 
of conduct and protocols that govern their professional practice.” Third, the 
health care field has many issues that present moral quandaries and contro-
versies.89 Recognizing conscience claims acknowledges that as individuals, 
health care providers are reflective of the divide in society over difficult 
questions. These reasons justify recognizing conscientious objection by 
health care providers (though they do not lead to an inevitable conclusion as 
to the limits of accommodation or the reconciliation of competing claims). 

These reasons do not apply in the case of religion, however, and, for 
Weinstock, the case for recognizing religious claims in health care provision 
is a weaker one. He argues that the benefits of recognizing conscience rights 
accrue to institutions (and therefore to the larger society), 

by helping us to get clearer than we might otherwise have been 
on controversial moral issues to which the arguments ground-
ing her refusal contribute, or by opening our eyes to unjust or 
unethical practices that have seeped their way into medical 
practice as a result of the application to the decision-making 
process within the [health care] sphere of the wrong kinds of 
pressures and interests.90

On the other hand, no such institutional or larger societal benefits accrue 
from a recognition of religious rights which are entirely personal to an in-
dividual or as Weinstock puts it, “identity-stabilizing.” Weinstock acknow-
ledges that Bills of Rights (like the Charter) offer protections for freedom 
of religion but points out that these merely enable believers to live within 
the dictates of their faith. This does not mean they have an additional entitle-
ment to practice a particular profession within the dictates of that faith. He 
concludes: 

89 Ibid.

90 Ibid at 13.
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It is not central to the practice of any religion of which I am 
aware that the faithful are required to practice a specific pro-
fession. Where the dictates and prescriptions of a religion 
make demands upon the faithful that would be dysfunctional 
in a particular professional setting, and where a particular in-
dividual feels unable to deviate from these prescriptions, it 
does not seem unreasonable to require of her that she practice 
a profession that can more easily accommodate the demands 
that they place upon her.91

If one accepts Weinstock’s assertion that conscience claims are deserv-
ing of a higher order of protection than religious claims, what is the meaning 
of conscience? Bioethicist Carolyn McLeod describes the dominant view 
of conscience as focused on internal harmony or integrity. She outlines two 
dimensions to conscience: 

(1) [B]eing alert to signs of discord between one’s actions or 
thoughts and one’s deep moral commitments; and (2) being 
inclined to assuage the discord. The “voice” of conscience is 
this alertness and this inclination –our conscience “speaks” 
to us when we are attentive and prepared to eliminate inner 
moral discord.92

McLeod takes a different view than Weinstock on the personal versus 
social aspects of conscience and religious rights. McLeod suggests that the 
dominant philosophical view on conscience is not sufficiently relational 
whereas Weinstock justifies conscience protections as based on the rela-

91 Ibid. He blunts the harshness of this conclusion with an important caveat: in 
declining to extend objector-protection on the basis of religion, he is focused 
only on religious beliefs that are “irreducibly religious,” i.e. those that cannot 
be given any distinct moral content (at 14). If a religious belief or practice is 
framed with the same moral or ethical content as a purely conscience claim 
might be, it can be treated like a conscience claim in terms of the need for 
consideration and possibly accommodation. He adds in conclusion that health 
care institutions may well want to accommodate the objections of “irreducibly 
religious” objectors for extrinsic reasons of outreach to minority populations, 
fostering trust with religious communities and increasing tolerance between 
health care providers more generally (at 15). 

92 Carolyn McLeod, “Taking a Feminist Relational Perspective on Conscience” 
in Jocelyn Downie & Jennifer J Llewellyn, eds, Being Relational: Reflections 
on Relational Theory and Health Law (Vancouver: University of British Co-
lumbia Press, 2012) 161 at 163.
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tional value of ethical reflection. McLeod argues that ethicists do not give 
adequate regard to the constant social shaping of conscience:

Granted, the dominant view is not as extreme as some reli-
gious views that instruct us to tune in to our conscience and 
put our lives in conformity with it, without questioning what 
it says. Advocates of the dominant view do accept that at 
times we might, or indeed should, scrutinize the demands of 
our conscience. However, they do not associate the value of 
conscience with its ability to inspire attempts at taking respon-
sibility for what we value.93

For McLeod, the social value of retooling one’s conscience should lead 
to reflective practice training for health care professionals.94 A physician 
with a well-functioning conscience with respect to reproductive rights for 
women should have some understanding of how their conscientious objec-
tion to referral or provision of service affects women. She argues that “any 
right to have one’s conscience protected should be accompanied by a duty 
to ensure the cultivation of a well-functioning conscience.”95 In my view, 
McLeod’s argument is significant to a legal assessment of this Notice of 
Application to understand conscience claims as both personal and requiring 
constant self-reflection and revision in the face of socially-competing con-
science views. It is philosophically insufficient to simply assert a conscience 
claim without understanding it as personal (and therefore subject to overrid-
ing claims with a greater social benefit) and contingent (and therefore sub-
ject to requests from a regulatory body that the impact of one’s conscience 
be reconsidered or limited in the face of competing social claims). Chloë 
Fitzgerald argues that the dominant view of conscience has a serious flaw in 
its focus on explicit attitudes at the expense of implicit attitudes or biases.96 
In the context at issue here around conscience refusals in reproductive care, 
I argue that physicians who have unexamined but implicit attitudes about 
the proper role of women may not adequately reflect on the role those biases 
play in their conscientious objections.

93 Ibid at 173. 

94 Ibid at 176.

95 Fitzgerald & McLeod, supra note 21.

96 Chloë FitzGerald, “A Neglected Aspect of Conscience: Awareness of Implicit 
Attitudes” (2014) 28:1 Bioethics 24 at 26. 
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2. The moral argument for referral

Carolyn McLeod makes a forceful argument that those concerned with 
increasing access to reproductive rights for women must engage in the “bat-
tle” over physician referral as the “pro-life” side is winning.97 She describes 
the conflict as resulting in this compromise: “pro-choice people have agreed 
to allow conscientious objectors to opt out of performing abortions so long 
as these objectors make referrals for abortions.”98 However, those opposed 
to abortion see this as a false compromise, as it makes physicians complicit 
in the performance of acts they find morally forbidden. This is the basis of 
the physicians’ objections in the Notice of Application to the referral clause 
in the updated Policy. In McLeod’s view, the case for abortion is morally 
justified, and hence, doctors should have to perform them.99 The case for a 
lesser obligation – that of a referral – is permissible only where that referral 
is accessible to the patient.100 If not, the doctor should have to perform the 
service. The justification for allowing a referral is patient well-being: “Sim-
ply put it is better for patients to have physicians who can perform abortions 
with as little professional distance as possible given how emotionally trying 
abortions can be for patients.”101 However, she points out, “patients who 
want or need abortions are generally better off getting an abortion from 
a conscientious objector than not getting an abortion at all … On my ap-
proach, whenever referral is not possible, performance is required.”102 This 
is a stronger position than taken by the College. The Policy on provision of 
service conditions the requirement in the context of an emergency, “where 
it is necessary to prevent imminent harm.”103 

In drafting a model Conscientious Objection Policy, McLeod and her 
colleagues Jocelyn Downie and Jacquelyn Shaw frame the treatment re-
quirement more broadly, in keeping with McLeod’s views on the moral 
justifications of conscience refusals: 

97 Carolyn McLeod, “Referral in the Wake of Conscientious Objection to Abor-
tion” (2008) 23:4 Hypatia 30 at 30. 

98 Ibid.

99 Ibid at 42, 48.

100 Ibid at 42.

101 Ibid.

102 Ibid.

103 Policy 2-15, supra note 6 at 5.
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5.4 Treating Patients: When a referral to another health care 
provider is not possible without causing a delay that would 
jeopardize the patient’s health or well-being, physicians must 
provide the patient with all health services that are legally per-
missible and publicly funded and that are consented to by the 
patient … This obligation holds even in circumstances where 
the provision of health services conflicts with physicians’ 
deeply held and considered moral or religious beliefs.104

Their model section on information provision is much broader than that 
of the College, specifically requiring that “[p]hysicians must not provide 
false, misleading, intentionally confusing, coercive, or materially incom-
plete information to their patients.”105 The Policy as passed by the College 
states: 

Physicians must provide information about all clinical options 
that may be available or appropriate to meet patients’ clinical 
needs or concerns. Physicians must not withhold information 
about the existence of any procedure or treatment because it 
conflicts with their conscience or religious beliefs.106

104 Jocelyn Downie, Carolyn McLeod & Jacquelyn Shaw, “Moving Forward with 
a Clear Conscience: A Model Conscientious Objection Policy for Canadian 
Colleges of Physicians and Surgeons” (2013) 21:3 Health L Rev 28 at 31. 

105 Ibid. As noted above in describing the Notice of Application, the physicians 
have not expressly objected to the requirement of information provision but 
since it is included in the objectionable section on effective referral, presum-
ably they take issue with it as well. There are many anti-abortion arguments 
grounded in the “harm” that abortion causes to women. In the US Supreme 
Court decision in Gonzales for example, the majority judgment by Justice Ken-
nedy argued: “While we find no reliable data to measure the phenomenon, it 
seems unexceptionable to conclude some women come to regret their choice 
to abort the infant life they once created and sustained severe depression and 
loss of esteem can follow” (supra note 57 at 159) [footnotes omitted]. This 
aspect of the decision was very controversial and gave judicial credence to 
so-called “scientific” evidence that abortion is medically harmful to women. 
Counselling and information provision policies for physicians must be careful 
to account for the provision of information that a physician personally believes 
true and helpful, but that is grounded in implied biases and fake science. For an 
analysis of this aspect of the Court’s decision, see Ronald Turner, “Gonzales v 
Carhart and the Court’s ‘Women’s Regret’ Rationale” (2008) 43 Wake Forest 
L Rev 1.

106 Policy 2-15, supra note 6 at 6.
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The Policy as recently reformed by the College attempts to strike a bal-
ance between a respect for the consciences of physicians, and the need to 
provide necessary medical services.107 An individual’s right to hold reli-
gious, ethical, or conscientious beliefs does not legally entail a concomi-
tant right to impose those beliefs on others. The right to believe is much 
broader than the right to act on beliefs. Allowing physicians to act on their 
conscience by refusing to treat women with contraception or abortion goes 
too far in respecting a physician’s private and personal ethical boundaries. 

B. The Applicants’ Charter claims: The constitutional rights of 
physicians

At last we come to the heart of the Notice of Application as filed by the 
physicians and their advocacy organizations. While their defensive position 
is important in setting out any balancing of rights that needs to happen, their 
primary argument is in favour of their own individual rights as physicians. It 
is important to note with precision their claim: this is not about their individ-
ual rights as private persons. The Notice of Application is firmly centered 
on the rights of physicians in the performance of their professional duties as 
doctors. They claim three separate Charter protections: freedom of religion, 
freedom of conscience, and equality rights.108

1.  Section 2(a) freedom of religion

The test to determine a Section 2(a) freedom of religion violation was 
set out by the Supreme Court of Canada in Syndicat Northcrest v Amselem. 
A majority of the Court held: 

[A]n individual advancing an issue premised upon a freedom 
of religion claim must show the court that (1) he or she has a 

107 The updated Policy also alludes to the obligation on physicians not to abandon 
a patient. In its discussion on advising patients of limitations to clinical com-
petence it states: “In order to protect patients’ best interests and to ensure that 
existing patients, or those seeking to become patients, are not abandoned, the 
College requires physicians to provide a referral to another appropriate [health 
care] provider for the elements of care the physician is unable to manage di-
rectly” (ibid at 4).

108 Notice of Application, supra note 1 at 3.
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practice or belief, having a nexus with religion, which calls 
for a particular line of conduct, either by being objectively or 
subjectively obligatory or customary, or by, in general, sub-
jectively engendering a personal connection with the divine or 
with the subject or object of an individual’s spiritual faith, ir-
respective of whether a particular practice or belief is required 
by official religious dogma or is in conformity with the pos-
ition of religious officials; and (2) he or she is sincere in his 
or her belief.109The Court is careful and clear that the belief 
need not be one that is “required” by the religion and it 
need only be a belief that the claimant feels connects him or 
her with the divine. Sincerity will be a matter of credibility 
but the Court is also clear that, “[b]ecause of the vacillating 
nature of religious belief, a court’s inquiry into sincerity, if 
anything, should focus not on past practice or past belief but 
on a person’s belief at the time of the alleged interference with 
his or her religious freedom.”110 If the claimant is successful 
at establishing a sincere belief in a practice that connects 
her or him to the divine, the Court then requires a claimant 
to show that the interference with religious belief is “more 
than trivial or insubstantial.”111

Given that many religions oppose abortion, and that there are strong 
religious arguments against both it and birth control, I do not doubt that the 
Applicants will succeed at this stage. All five individual Applicants are de-
scribed as “committed” to their religious beliefs. Four are Protestant Evan-
gelicals and one is Catholic. Both traditions have theological leaders who 
support a ban on contraception and abortion.112 These first two parts of the 
freedom of religion test should pose no problem for the Applicants.

The final phase may be more challenging. Once a sincerely held reli-
gious belief is implicated and the claimant has shown that the interference is 

109 Syndicat Northcrest v Amselem, 2004 SCC 47 at para 56, [2004] 2 SCR 551 
[Amselem].

110 Ibid at para 53.

111 Ibid at para 59.

112 For an interesting historical comparison, see Amelia Thomson-Deveaux, “The 
Strange Bedfellows of the Anti-Contraception Alliance”, The American Pros-
pect (17 March 2014), online: Prospect <www.prospect.org/article/strange-
bedfellows-anti-contraception-alliance>.

http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2161/index.do?r=AAAAAQAHYW1zZWxlbQE
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more than trivial or insubstantial, the Court must consider whether the belief 
should be protected in the matter at hand.113 In making that assessment, the 
Court emphasizes that freedom of religion claims cannot be examined in 
isolation – context is everything:

[O]ur jurisprudence does not allow individuals to do absolute-
ly anything in the name of that freedom. Even if individuals 
demonstrate that they sincerely believe in the religious es-
sence of an action, for example, that a particular practice will 
subjectively engender a genuine connection with the divine or 
with the subject or object of their faith, and even if they suc-
cessfully demonstrate non-trivial or non-insubstantial inter-
ference with that practice, they will still have to consider how 
the exercise of their right impacts upon the rights of others 
in the context of the competing rights of private individuals. 
Conduct which would potentially cause harm to or interfer-
ence with the rights of others would not automatically be pro-
tected. The ultimate protection of any particular Charter right 
must be measured in relation to other rights and with a view to 
the underlying context in which the apparent conflict arises.114

The emphasized part of the quote from Amselem will be an obstacle 
for the Applicants in this case. In my view, it should bar the claim. There 
is a definite risk, likelihood, and even a certainty of harm when women 
are denied access to contraception and abortion.115 A refusal to provide an 
effective referral for abortion, or to perform the service when urgently re-
quired, will cause serious harm to women. As I argued above, I do not think 

113 Amselem, supra note 109 para 60.

114 Ibid at para 62 [emphasis added].

115 I acknowledge that many religious people may take the position that preg-
nancy is never a harm to women. Although the physicians do not state this 
explicitly, it is implicit in their position that their oath to “First do no harm” 
guides them to believe that the harm comes from interfering with conception 
and pregnancy, and not from the condition itself. I do not doubt the sincerity of 
this belief for some physicians objecting on religious or conscientious grounds. 
However, in a patient-centred medical framework where patients are capable 
and autonomous in decision making, the physician’s assessment of harm must 
give way to the patient’s decision making. If a woman sees the pregnancy as a 
“harm,” in the context of a country where abortion is both legal and available, 
the physician’s opinion that it is not a harm is only that – an opinion – and not 
one that should determine the course of treatment.
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that physicians can rely on non-objecting physicians to overcome this harm 
(nor do I think they are purporting to do so). In taking a contextual analysis 
to this claim, the Court must balance the physician’s right to practice his 
or her employment according to a religious belief as against a woman’s 
constitutionally protected right to access necessary and legal reproductive 
health care.116 Economics versus the body; a job versus a life. I do not think 
the claim can overcome the harm stacked against it. Physicians have no en-
titlement to their chosen profession (none of us do) and they certainly have 
no “right” to practice medicine in their chosen specialty. Medical students 
who anticipate a conflict between their conscience or religious beliefs, or 
both, do not have to enter into the practice of front line emergency or family 
medicine. There are specialties that would not pose the same moral, ethical, 
or religious conundrums to doctors. It is within this context that the claim to 
religious freedom must be understood. While there are appropriate instan-
ces for physicians to rely on their consciences to inform a course of action, 
those most often take place when patients request unlawful or medically 
unsound courses of treatment. Physicians should refuse to treat a patient in 
ways that will produce no medical benefit. The conscience claims asserted 
here are of a different sort and purport to replace a woman’s moral choice 
with the physician’s with respect to a procedure that is lawful and medically 
necessary when the pregnant woman believes it to be. While employment 
may be an important life interest, it is not as central or core to identity as 
bodily integrity and parenthood.

In my view, while the Applicants may hold a sincere religious belief 
that they cannot participate in facilitating or providing either abortion or 
contraception (or offering effective referrals for them), they will not be able 
to establish a non-trivial or substantial interference with that belief in light 
of the context of the claim. This is especially true with respect to the chal-
lenged clause on effective referral. A referral simply directs a patient to  
 

116 In addition to balancing Charter rights, the Supreme Court also analyses Char-
ter claims with a view to upholding international human rights obligations. Ar-
ticle 18(1) of the International Covenant on Civil and Political Rights protects 
a right to freedom of religion, but it is qualified in article 18(3) which states: 

Freedom to manifest one’s religion or beliefs may be subject 
only to such limitations as are prescribed by law and are neces-
sary to protect public safety, order, health, or morals or the fun-
damental rights and freedoms of others (19 December 1966, 
999 UNTS 171 (entered into force 23 March 1976, accession 
by Canada 19 May 1976)).
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another physician. Abortion may not even result from that referral as a fully 
informed patient may decide to proceed with the pregnancy. An objecting 
physician has no way to know what the course of treatment will be when a 
patient is counseled as to all available options. The degree of separation in 
decision making in the effective referral context may still be an uncomfort-
able position for physicians, but it makes the balancing of rights even more 
clearly in the woman’s favour.

The issues are more complicated in considering the Policy on urgent 
provision of services. There, a physician might well be able to successfully 
argue a lack of competence or training to provide the service. Still, a phys-
ician must consider his or her own limitations in choosing a medical spe-
cialty. A profession that requires a physician to perform all legal and funded 
services within his or her competence and choice of specialty does not force 
doctors into a certain line of practice. Physicians should be fully trained on 
all treatment issues likely to arise in their chosen field. 

2. Section 2(a) freedom of conscience

The claim to a violation of freedom of conscience is presented as sep-
arate from the claim to a breach of freedom of religion. Presumably, the 
Applicants see a difference between these two protected freedoms. As de-
scribed above, the Supreme Court of Canada agrees, though the difference 
is not yet fully articulated. 

All of the Applicants in this case have self-identified as belonging to 
a specific religious group. It may therefore be difficult for these particular 
claimants to separate a unique conscience claim unrelated to their deep-
ly held religious tenets, but others have made the case for a secular anti-
abortion position.117 Assuming one could articulate a reasoned anti-abortion 

117 See e.g. Kristine Kruszelnicki, “A Secular Case Against Abortion”, Pro-Life 
Humanists (13 May 2013), online: <www.prolifehumanists.org/secular-case-
against-abortion>:

The late atheist author Christopher Hitchens, when asked in a 
January 2008 debate with Jay Wesley Richards whether he was 
opposed to abortion and was a member of the pro-life move-
ment, replied:

I’ve had a lot of quarrels with some of my 
fellow materialists and secularists on this point, 

http://www.youtube.com/watch?v=UcYv9hAkenI
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belief, grounded in a scientific claim, or moral ethics, or some other firm 
conviction, in my view the Court would accept it as protected by freedom 
of conscience. Unlike freedom of religion where the Court has developed 
a “test” to be applied, freedom of conscience remains undefined. Presum-
ably though, to keep the two clauses coherent, a similar test would apply. A 
freedom of conscience claimant would have to show that their conviction 
or belief is sincerely held and related as a matter of conscience118 and that 
within the context of their claimed freedom, the state inference was non-
trivial or more than insubstantial. For the same reasons articulated above, 
this claim would fail on the last part of the test. The conscience claims, like 
the religious ones, pit a physician’s economic interests against a woman’s 
bodily integrity and equality rights. Clearly, the patient wins in this contest. 

3. Section 15

Pursuant to the Kapp test for Section 15, the Applicants will have to 
first show a difference in treatment based on one of the enumerated or an-
alogous grounds and second, that the differential treatment perpetuates or 

[but] I think that if the concept “child” means 
anything, the concept “unborn child” can be 
said to mean something. All the discoveries 
of embryology [concerning viability] – which 
have been very considerable in the last gen-
eration or so – appear to confirm that opinion, 
which I think should be innate in everybody. 
It’s innate in the Hippocratic Oath, it’s instinct 
in anyone who’s ever watched a sonogram. So 
“yes” is my answer to that.

See also Rob Schwarzwalder, “The Best Pro-Life Arguments for Secular Audi-
ences”, online: Family Research Council <frc.org/arguments>.

118 Dickens argues, “Conscience may be shaped by social, philosophical, politi-
cal, professional, and other convictions apart from those founded on religious 
faith.” Interestingly in the context of my argument, he concludes: 

Religious institutions and hierarchies that, for instance, do not 
include women, and that expressly exclude women from pos-
itions of doctrinal authority, may be considered conscientiously 
flawed, and to lack relevance in their pronouncements, particu-
larly on a matter such as abortion, in which women’s health and 
interests are centrally involved (supra note 69 at 211). 
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exacerbates the disadvantage of the claimants.119 The equality aspect of the 
physicians’ claim is difficult to articulate and the Notice of Application does 
not lay out the specifics. I assume the physicians argue that they are treated 
differently from others on the basis of the enumerated ground of religion.120 
Teasing out the contours of the claim, there are two ways in which the new 
Policy could be said to treat these Applicants differently. First, the differ-
ence in treatment is that some employees are allowed to shape their work 
life around sincerely held religious beliefs and employers are required to ac-
commodate. So, for example, some employees could refuse to work on Sat-
urdays or Sundays (the Sabbath days), or could wear religious attire (kippot, 
turbans, niqabs) and unless there is a bona fide reason to refuse to accom-
modate, an employer would be obligated to do so. Meanwhile, these phys-
icians are not accommodated in the practice of their religious faith (their 
sincerely held belief requires them not to engage in any supportive role 
around contraception or abortion). This results in a difference in treatment 
around aspects of religious belief (some aspects could lead to accommoda-
tion, other aspects do not). The difference in treatment is not based on a 
religion per se, as no particular religion is singled out in the new Policy, and 
opposition to contraception and abortion is not limited to a single religious 
sect or denomination. It is, however, a difference in treatment based on the 
religious practitioner’s manifestation of religious beliefs. This might be suf-
ficient to pass the first step of a Section 15 analysis. Manifestation of beliefs 
is clearly part of our concept of religion. To the extent that the new Policy 
can be read as compromising a physician’s unbridled reliance on religious 
beliefs in decisions on how to practice front line medical care, while other 
religious manifestations around clothing or scheduling can be part of front 
line medical care, these physicians might be successful in arguing differen-
tial treatment from other religiously-minded physicians.121

119 Kapp, supra note 56 at para 25. 

120 None of the other enumerated or analogous grounds apply to this claim. The 
enumerated grounds are: “race, national or ethnic origin, colour, religion, sex, 
age or mental or physical disability” (Charter, supra note 2, s 15(1)). 

121 I say “might” be successful in arguing differential treatment because another 
way to look at the Section 15 claim is to say that the College has made a deci-
sion that the asserted religious beliefs in this case cannot be accommodated. 
While the scheduling of physicians and rules around professional clothing have 
little to no impact on patient care, in this case the religious beliefs directly 
implicate patient care. The difference in treatment is then of a different quality 
altogether. In Withler v Canada (2011 SCC 12, [2011] 1 SCR 396) the Supreme 
Court of Canada did away with the rigid requirement that claimants point to a 
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Second, the Policy arguably treats religiously-minded physicians dif-
ferently from secularly-minded physicians. This could be framed as directly 
discriminatory in that the burden of conforming to the Policy falls most 
dramatically on those who have religious objections to it. Or, the claim-
ants might also be making an adverse effects discrimination claim, argu-
ing that although the Policy is neutrally worded to require all physicians to 
make “effective referrals” or perform “urgent care,” it adversely impacts 
religiously-minded physicians for whom these new guidelines impose a dis-
parate impact on the ground of religion. Non-religious doctors will face 
little to no change in their practice. Religious doctors may have to change 
practice focus or specialty. It would seem likely that the physicians could 
argue that the Policy is not a neutral one, and that in fact it was intended to 
coerce physicians to conform to the College’s position on patient care for 
women. The Policy arose in the context of a protracted debate about con-
scientious objection and was framed as the College’s definitive answer to 
physician obligations. The “adverse effects” in other words were not only 
contemplated but a necessary piece of the College bringing all front line 
service providers in line on this issue. The Policy therefore imposes adverse 
effects on some religious doctors, though these claims have been historic-
ally hard to establish at the Supreme Court of Canada.122

comparator group in establishing differential treatment. A claimant no longer 
has to find a group that mirrors his or her own but is treated differently. In this 
case then, the physician-claimants do not have to point to a specific group of 
religiously-minded physicians that receive the benefit of unfettered religiously-
defined practice. Equality remains a comparative concept, however, and so the 
claim must show that some other religious beliefs are accommodated while 
these particular ones are not. 

122 See Jennifer Koshan & Jonnette Watson Hamilton, “The Supreme Court’s Lat-
est Equality Decision: An Emphasis on Arbitrariness” (29 May 2015), ABlawg 
(blog), online: <ablawg.ca/2015/05/29/the-supreme-courts-latest-equality-
rights-decision-an-emphasis-on-arbitrariness> [footnotes omitted] (comment-
ing on Kahkewistahaw First Nation v Taypotat, 2015 SCC 30, [2015] 2 SCR 
548 [Taypotat]). Taypotat is only the ninth adverse effects discrimination de-
cision under the Charter from the Supreme Court in the last 30 years, and 
the number of successful adverse effects claims still stands at only two (see 
Eldridge, supra note 31; Vriend v Alberta, [1998] 1 SCR 493, 67 Alta LR (3d) 
1). In our review of the Court’s adverse effects discrimination case law, we 
identified a number of problems arising in this type of case: the more burden-
some evidentiary and causation requirements and assumptions about choice, 
the reliance on comparative analysis, the acceptance of government arguments 
based on the “neutrality” of policy choices, the narrow focus on discrimination 
as prejudice and stereotyping, and the failure to “see” adverse effects discrimi-

http://ablawg.ca/2015/05/29/the-supreme-courts-latest-equality-rights-decision-an-emphasis-on-arbitrariness/
http://ablawg.ca/2015/05/29/the-supreme-courts-latest-equality-rights-decision-an-emphasis-on-arbitrariness/
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In my view it is likely the Applicants would succeed in establishing 
differential treatment on the ground of religion. This is not a crystal clear 
case, but the Court has moved away from a rigid comparative assessment 
in recent years and I think there is sufficient evidence here to move the an-
alysis along.123

This would bring us to the second step of the Kapp test: does the differ-
ence in treatment perpetuate or exacerbate disadvantage? In Kapp, the Court 
made prejudice and stereotyping the focus of this second step in Section 
15(1). More recently, it seems to have shifted emphasis to the more broadly 
described notion of “disadvantage” and especially “arbitrary disadvantage.” 
In their piece analyzing the current state of Section 15 jurisprudence, Ko-
shan and Hamilton summarize the Supreme Court’s current majority pos-
ition: 

Justice Abella refers to her reasons for the majority on the sec-
tion 15(1) issue in Quebec v A for the point that the equal-
ity section requires a “flexible and contextual inquiry into 
whether a distinction has the effect of perpetuating arbitrary 
disadvantage on the claimant because of his or her member-
ship in an enumerated or analogous group.” Her judgment in 
Taypotat goes on to use the term “arbitrary” an additional five 
times. Arbitrary is used as a modifier of the term “disadvan-
tage”, as well as a synonym for “discriminatory”.124

nation, often as a result of the size or relative vulnerability of the group or sub-
group making the claim.

123 That said, in Taypotat, supra note 122, the Court dismissed the claim on the 
first step of the Section 15(1) analysis. The Taypotat case involved a commu-
nity election code adopted by the Kahkewistahaw First Nation in Saskatch-
ewan to govern elections for the positions of Chief and Band Councillor. The 
code restricted eligibility for these positions to persons who had at least a 
Grade 12 education or the equivalent (ibid at para 5). The Court concluded, 
“[T]his case falls not on the existence of the requirement, but on the absence 
of any evidence linking the requirement to a disparate impact on members 
of an enumerated or analogous group” (ibid at para 14). The claimant in 
Taypotat argued that this qualification adversely impacted him on the analo-
gous ground of “residential school survivors without a Grade 12 education” 
(ibid at para 12).

124 Supra note 122, citing Justice Abella in Taypotat, supra note 122 [emphasis in 
original].
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This step could prove challenging for the physicians, assuming they can 
overcome the hurdle of establishing differential treatment on the basis of re-
ligion. Certainly religious discrimination is both a historic and present phe-
nomenon and there is no doubt that many individuals have and continue to 
face disadvantage because of their religious beliefs. As a group and in cer-
tain situations, religious believers should be able to establish that they are 
disadvantaged in a secular society. This is true even though religious institu-
tions are quite powerful in Canada (economically and politically).125 What 
will prove challenging is for the Applicants to show that the guidelines in the 
Policy perpetuate or exacerbate any alleged disadvantage. As I have already 
argued, the context of this case puts physicians at an acute imbalance in the 
assessment of their rights to employment as opposed to a woman’s right to 
reproductive autonomy. While it is undeniably true that the challenged Poli-
cies may make the practice of front line medicine more difficult for religious 
doctors, the Policies do not reflect any stereotypical thinking about religious 
doctors. They do not impose a particular disadvantage on doctors (who can 
choose a different specialty and still practice as physicians). They do not re-
flect the imposition of any arbitrary disadvantage. The Policies are far from 
arbitrary but are tied to a longstanding point of debate within the regulatory 
body and the result of extensive consultation about what a modern medical 
practice requires. Many life choices make the practice of a profession more 
difficult (the decision to have children, to live far away from one’s place of 
work, to engage in significant hobbies or pastimes that present scheduling 
challenges, etc.). The mere presence of “difficulty” is not “disadvantage” in 
the eyes of the Charter. These Policies may make front line medicine more 
“difficult” for religious physicians, but that difficulty is not a constitution-
ally recognized “disadvantage” under Section 15. 

125 The individual Applicants in this case are supported in this litigation by reli-
giously-focused advocacy organizations, formed to protect and advocate for 
the interests of their members. In a show of unity and strength, in a recent 
opinion piece in the Ottawa Citizen, three of the city’s prominent religious 
leaders called for the College to abandon the Policy’s requirement for effec-
tive referral: Reuven Bulka, Terrence Prendergast & Samy Metwally, “Rabbi 
Bulka, Imam Metwally and Reverend Prendergast: Doctors have a duty to their 
consciences”, Opinion, Ottawa Citizen (19 February 2015), online: Ottawa 
Citizen <www.ottawacitizen.com/news/national/doctors-duty-consciences>.
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4.  Section 1

If any of the Applicants’ Charter claims are successful, the analysis will 
move to the justification stage under Section 1: 

The Canadian Charter of Rights and Freedoms guarantees the 
rights and freedoms set out in it subject only to such reason-
able limits prescribed by law as can be demonstrably justified 
in a free and democratic society.126

The Court has devised a four part test for analyzing Section 1: 1) Is the 
objective of the legislation (rule, policy) pressing and substantial? 2) Are the 
means rationally connected to the objective? 3) Is there minimal impairment 
of the claimant’s rights? And 4) Are the salutary effects sufficiently import-
ant to justify the severity of the deleterious effects?127

Most government initiatives pass the first stage and I think it likely the 
Court will find the College’s objectives here to be “pressing and substan-
tial.” The Policy is meant to set out the professional and legal obligations 
of physicians to provide health services without discrimination. It does this 
in two ways: by imposing a duty to accommodate and by setting out ex-
pectations for physicians who limit health services because of either clinical 
competence or personal values and beliefs. The College uses the Policy as 
a way to make clear its expectations of physicians, and also to make clear 
to patients in Ontario what they can and should expect from their inter-
actions with primary health care providers. Transparency, clarity, and non-
discrimination in physician-patient relationships are clearly important goals 
for the regulatory body and thus the Policy should be considered a “pressing 
and substantial” objective. 

Are the means set out in the Policy rationally connected to the object-
ive? There have been many years of debate as to the scope of a referral re-
quirement for religious or conscientious objectors.128 The College’s decision 

126 Supra note 2.

127 This is known as the “Oakes” test from R v Oakes, [1986] 1 SCR 103, 14 OAC 
335. 

128 See Downie, McLeod & Shaw, supra note 104 at 28. The authors begin by 
recounting the furor over a 2006 guest editorial in the Canadian Medical As-
sociation Journal by Downie and Sanda Rodgers (former Dean, University of 
Ottawa Faculty of Law). Downie and Rodgers argued that it constitutes mal-
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to make its expectations clear is rationally connected to its desire to ensure 
that patients receive non-discriminatory care from physicians, and to protect 
physicians who are also entitled to have their Charter rights respected. The 
amended Policy reflects a consultation process that culminated in the new 
guidelines. This is a rational means to accomplish the objective of transpar-
ency, clarity, and non-discrimination. 

The most fragile step in the Section 1 analysis is often the minimal 
impairment phase. This is where the government usually fails if it loses a 
Section 1 argument. The College’s goal here is modest. It is not aiming to 
radically alter expectations on physicians, nor is it imposing new practice 
rules. While the Applicants may interpret the Policy as altering the status 
quo, the College would argue it simply clarifies what many saw as the ex-
isting legal requirements imposed by the Charter and the Ontario Human 
Rights Code. Even if it does alter the status quo, the Policy does so in an 
incremental way. Only two clarifications trouble the physicians: the duty to 
provide an “effective referral” and the duty to provide care in an emergency 
to avoid imminent harm. There are two ways these policies can be described 
as minimally impairing in the context here of balancing a physician’s rights 
and a woman’s reproductive rights. 

First, it is rarely the case that a physician would be called upon to per-
form an emergency abortion that does not involve saving the life of the 
pregnant woman. Many of those who object to abortion concede that it 
should be available if the life or health of the pregnant woman is at stake. 
Even the most restrictive laws in the United States contain that exception.129 

practice for physicians to fail to provide appropriate referrals, and in a sub-
sequent letter to the editor reaffirmed that all physicians have an obligation, 
under the Canadian Medical Association (CMA) Code of Ethics and policy, to 
refer patients seeking abortion: Sanda Rodgers & Jocelyn Downie, “Abortion: 
Ensuring Access”, Guest Editorial, (2006) 175:1 CMAJ 9; Sanda Rodgers & 
Jocelyn Downie, Letter, (2007) 176:4 CMAJ 494. The Executive Director of 
the CMA Office of Ethics responded that they were mistaken as to the duty 
to refer (Jeff Blackmer, Letter, (2007) 176:9 CMAJ 1310). This debate (and 
uncertainty) carried on for years before the College clarified obligations after a 
series of consultations. 

129 In South Dakota for example, women face a 72 hour waiting period between a 
State-required counselling appointment and the procedure and that counselling 
is expressly designed to deter her from proceeding with an abortion. Public 
funding for abortions is only available if the pregnant woman’s life is in danger 
and state plans under the federal Affordable Care Act only fund abortions if the 
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It is minimally impairing of a physician’s values to require the provision 
of an abortion in life-threatening circumstances. If a physician is willing to 
provide an effective referral, in a timely and supportive manner, the need 
for that physician to operate in emergency conditions is further reduced. 
When one considers that the Policy (and medical ethics generally) would 
allow a physician who is untrained or incompetent in the service to opt out 
of performance, this is further evidence of minimal impairment. The same 
is true for the provision of emergency contraception. This is a circumstance 
where it may be more likely an objecting physician has to provide the ser-
vice. There is a dramatic time crunch to the prescription of the “morning 
after” pill (and some provinces allow pharmacists to dispense this over-
the-counter). Still, an effective referral may relieve the physician of active 
participation, and for many objectors abortion is considered “worse” than 
contraception. Proper management and disclosure in counselling patients 
all mitigate the likelihood that “emergencies” will arise that implicate the 
direct, active involvement of an objector in care he or she objects to. 

Second, it is clear that no individual has the right to a particular job. It 
is minimally impairing to expect primary care or front line physicians to 
be non-discriminatory in their treatment of all clients and to fully comply 
with the College’s support for all legal and necessary medical treatments. 
It is minimally impairing to expect that physicians who are uncomfortable 
with their role as primary care doctors to move to a different practice area 
that does not present the problematic ethical dilemmas. At this stage of the 
analysis, the College would have to demonstrate that it considered other al-
ternatives but felt this one (the updated Policy) to be its best resolution of the 
problem. The fact that the College permits front line physicians to choose 
an effective referral (rather than the performance of all treatment of options, 
other than in urgent situations) is an appropriate and minimally impairing 
compromise of a physician’s religious, conscience, and equality rights. 

Finally, considering the fourth step of the Section 1 analysis, the bal-
ancing of salutary and deleterious effects, it is evident that a woman’s right 
to bodily integrity and the right to non-discriminatory health care exceed a 
physician’s right to have his or her values define the care they will deliver 
within the scope of taxpayer funded employment. The decision to refer, or 
to perform an abortion, or to provide emergency contraception in urgent 
 

woman’s life is in danger. For further information and a breakdown of South 
Dakota’s law, see The Guttmacher Institute, “State Facts about Abortion: South 
Dakota” (2014), online: <www.guttmacher.org/pubs/sfaa/south_dakota.html>.
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situations, may pose a huge challenge to objectors. Similarly, the decision to 
abort or to seek birth control may be incredibly powerful and heart-wrench-
ing moments for women. Given that contraception and abortion are legal 
medical services, the challenging decision is one the woman gets to make. 
It is her body, her psychological integrity, her life, and her future that are 
at stake. It is also her conscience that bears the greater brunt of the conse-
quences of the decision. Physicians have significant interests but they can-
not overcome those of the patient. 

ConCLusion

The College’s decision to updates its policy guidelines with respect to 
professional obligations comes after years of debate and controversy. That 
debate was largely centred on the issue of referrals to obtain an abortion, 
hence my focus here. It was within that context that the College clarified 
expectations: physicians who have a conscientious or religious objection to 
providing (or counselling around) a legal and publicly funded medical ser-
vice must provide an effective referral to a colleague who can counsel fully 
and appropriately. In urgent circumstances, all physicians must provide all 
treatments they are professionally competent to provide. There is no longer 
any ambiguity around this issue. In many ways, this updated Policy simply 
brings the expectations of the College into compliance with the law. There 
is no legal ambiguity around women’s rights to contraception and abortion. 
Both are legal and women are entitled to equal access to them, regardless of 
where they live or who their front line physician happens to be. I predict the 
physicians will lose their legal challenge, as they should. The compromise 
struck by the College – that physicians can refer instead of perform the ser-
vice themselves (unless it is an emergency) – is a compromise that recogniz-
es and respects the rights of doctors while putting a priority on service to the 
broader public. In my view, physicians are subject to the Charter in the per-
formance of their duties and must be alive to the claims they could face if they 
discriminate or endanger a patient by refusing to offer a legal and necessary 
medical service. The Policy strikes the appropriate balance and should be 
vigorously defended both by pro-choice advocates and by the larger popu-
lation of autonomous decision makers who want to control their destinies. 


